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PREFACE

The Human Rights Press Awards, co-organized by Amnesty International Hong Kong, the Foreign
Correspondents’ Club Hong Kong and the Hong Kong Journalists Associstion, marks its 20th anniversary this
year, The Awards was founded in 1996, the eve of China’s resumption of sovereignty of Hong Kong. Af that
time, there were concerns over whether the freedoms enjoyed in Hong Kong and the rule of law would be
affected under Chinese rule. Palitically, China is a one-party dictatorship. Economically, China was lagging
Hang Kong at the time of the handaver, Culturally, China was far behing ewilized societies in terms of people’s
moral standards after being ravaged by & decade of the devastating Cultural Revolution. As such, it wias

reasonable for Hongkongers to be warried about Hong Kong's return to the rule of such a country.

Ower the past 20 years, the Human Rights Press Awards, especially the winning entries that touched on Hong
Kong, have wilnessed the gradual delerioration of human rights in Hong Kong, However, the Awards have
also shown hiow frontline journalists have tirelessly tried to turm the tide despite this growing social destruction
Thanks to their efforts, there is better public awareness on issues that matter to us all, and their work have
also helped safeguard our core values. Today, Hongkongers from every step of life have the courage to stand
up to unreasonable policies; this can be attributed to the public being enlightened by reports from members
of the media who fearlessly uncover incidents that violate social justice and human conscience. Throughout
this process, the long-term, seemingly imperceptible effect of the efforts by these journalists must nat go
unnoticed.

It is because of this that | wholeheartedly recommend this record of haw we have saleguarded the place we

all call home.

Ching Cheong
B July 2016
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Human Rights and the Press over 20 years - Francis Moriarty

Originally from the United Stales, Francis Moriarty came (o Hong Kong in 1989 to work at the Hong Kong bureau
af Agence France-Presse. He then joined RTHIK's news department as a joumalist from 1995 to 2014, and s
now a freelance foumnalist, He nas on the board of the Foreign Correspondents Club, Hong Kong, for 21 vears
Holding various key roles, and I also one of the founders of the Human Rights Press Awards.

Based in Hong Kong, Eyes over Asia

Moariarty has been an arganizer of the HRPA since the very beginning. He can recall defails of different events,
e they small or large. An example is the design concept behind the first logo of the HRPA, a chain encircling
the map of Hong Kong with “Human Rights Press Awards” rendered in English and Chinese texl breaking
through the chain. He remembered the reason to change the logo, ‘'We consider that the HRPA is not anly
about Hong Kong but the whole of Asia. The decision ta not use the Hong Kang map reflects that these Awards
are nol subject to regional constrainl. We should take a broader view aver more places', In fact, over the past
20 years, many awards have been given io entries related o the rest of Asia. This can also encourage maore

readers and journalists Lo learn aboul the human rght situation in the entire region
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The Human Rights Press Awards: The Professional Press Award

Although the HRPA's theme is huran rights, it also emphasizes professional reportage. Mariarty pointed out,
“The HRPA is a press award with parspectives an human rights, In ather words, it requires good reportage with
human right perspectives’. He insisted that all the journalism has to be done well and comprehensively, ‘The
Judges are well chosen. They have to be egquipped with elements of professionalism, reparlage, and human
rights'. As a resull, judges over the past years include leading journalists, academics, lawyers, and human
right defenders. The list includes barrister Jacqueline Leong, 5.C., who has been on the judges’ panel since
the inaugural year. Other judges in the first year included Ronnie Tong, Audrey Yu, Alan Leong, and Anna Wu.

Apart from making the Awards more legitimate and attracting mare journalists, the guest speakers at the
awards ceremony each year have also been an (mportant focus, 'Previous guest speakers include Anna Wu,
the former chairperson of the Equal Gpportunities Council; Irene Fernandez, the prominent Malaysian human
rights activist; and Gao Yu, a prominent human fights joumnalist’. Sometimes, ‘speakers could not come to
Hang Kong due to their sensitive identities, so their spaech could only be broadcasted. Nevertheless, their
experiznce and thelr courage 1o reveal the truth without fear have inspired lots of joumalists to be involved in

human right journalism woark,
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INTRODUCTION

This chapter covering situation of freedam of expression in Hong Kong, including freedam of the press and
freedom of assembly, which are pratected under The International Covenant on Civil and Political Rights
{ICCPR) of the United Mations (UN).

Freedom of the Press

Article 19 of the ICCPR states: 1. Everyone shall have the right 1o hold opiniens withoul inlerference.
2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and
impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form
of art, or through any other media of his choice, 3. The exercise of the nights provided for in paragraph 2 of this
article carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but
these shall only be such as are provided by law and are necessary: (a) For respact of the rights or reputations
of others; (b) For the profection of national security or of public order (ordre public), or of public health or

marals.

Freedom of Assembly

Article 21 of the ICCPR states: The right of peaceful assembly shall be recognized. No restrictions may
be placed on the exercise of this right other than those imposed in conformity with the law and which are
necessary In a democratic society in the interests of national security or public safety, public order {ordre
public), the protection of public health or morals or the protection of the rights and freedoms of athers.
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[FREEDOM OF EXPRESSION IN HONG KONG

In 1976, the United Kingdom became a signatory to the Contracting States of the ICCPR, and approved
application of the Covenant in Hong Kong. In 1991, the Legislative Council passed the Hong Kong Bill of
Rights Ordinance (Chapter 383), which was an overniding excerpt of the Covenant. After the transfer of
sovereignly in 1997, the Basic Law stated the continued validity of the Cavenant. On the other hand, Article
27 of the Basic Law states that Hang Kong residents shall have freedom of speech, the press and publication;
freedom of association, assembly, procession and demanstration; and the right and freedom Lo form and jein
trade unions, and 1o strike

Freedom of the Press

The UN Human Rights Committee (UMHRC) published its concluding observations on the implementation
status of the Covenant in Hong Kong in 1999, 2006, and 2013. The Committee did not express their concern
on freedom of the press in 1999, yet in its 2006 concluding observations, expressed concerns on intimidation
and harassment against journalists and requested the Hong Kong government to assure that the media may
operate independently: “The Committee is concerned about reperts of cases where journalists and media
personnel have been intimidated and harassed, all in connection with debates on political issues... The Hong
Kong Special Administrative Region (HKSAR} should take vigorous measures to prevent the harassment
of media personnel and prosecute offenders 10 ensure thal the media can operate independently and free
from government intervention’ {ltem 13). In 2013, regarding the entry related to freedom of the press, the
Committee expressed a greater concern, using the words ‘arrest’ and 'assault’ in addition to harassment: ‘The

Commillee is concemed aboul reporls that there has been a delerioration in press and academic freedom in
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Hong Kang, China, with incidents of arrests, assault and harassment of journalists and academics’ {Item 13).

Apart from concerns from UN human rights authorities, has there been any other information revealing the
situation of freedom of the press in Hong Kong over the past two decades? Reporters without Borders has
published its World Press Freedom Index since 2002, and Hong Kong dropped from 1811 in 2002 (out of 134
nations] to 70 in 2015 (out of 180 nations).

A number of Human Rights Press Award winners in the last 20 years have been reports aboul the freedom
of the press; and thase about incidences of infringement on the freedom of the press have revealed an
escalation in severity. The majority of winning reparts in the 1990's expressed concerns over the freedom of
the press after the transfer of sovereignty, Including a winrer of the 1997 Chinese-Language Commentary
Analyzis Merit, “Limited Drawn for the Press after 1997. Promoting Separatism and ather Controversial
Issues” {Yau Shing-mu, Hong Kang Economic Times), as well as a winner of the Cartoon Prize, “Da you think
Hong Kong will have press censorship after the handover?" (Larry Feig, The Independent). In his 1998 award-
winning piece for The Asian Wall Street Journal, "Hong Kong Journalists? Lonely Battle?” {English-Language
Commentary and Analysis), Liu Kin-ming pointed out the change in terminologies used by the Hong Kong
mecdia after the handover, For example, the word ‘massacre’ when refierfing to the “June 4th massacre' or
'Tiananmen massacre’ were replaced by ‘svent’ after 1997. 1998 also saw the violent attack of Albert Cheng,

the host of a Commercial Radio Hong Kong current affairs programme.

Moare reports since 2000 revealed obstructions faced by the media in daily operations. These included
recipient of the 2000 Certificale of Special Merit in the Chinese Magasines calegory, “Media suing media
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for libel, the effect on media freedom™ (Sin Wan Kei, Sanpoyan), and the 2002 Photography Prize winner
“Excessive force used towards journalists” (Lee Shiu Cheong, Ming Pac). In fact, since 2002 there has
been a worsening trend in the threat to press freedom, On 26 April 2002, while dispersing demonstrators
at a right of abode protest in Chater Garden, police arrested and handcuffed two journalists, who refused
o move to the designated press area, for obstructing police in the due execution of duty. The police were
aceusad of not following the Force Procedures Manual and restricting the freedom of the press and the right
of newsgathering. At the end of that year, the government released its proposals and consultation paper on
Articie 23, which set out laws against treason, secession, subversion, and ather offenses. The Secretary for
Justice af the time, Elsie Leung Oi Sie, had said, 'Article 23 is fike a knife being hung over your head', which
caused many to worry that if passed, the legislation would aliow the government to restrict human rights and
freedoms of the people of Hong Kong in the name of ‘national securily', including freedom of speech and
the press. One of the winners of the 2003 Chinese-language Genaral News Merit, "Series on Article 237
{Intarview Department, Apple Daily), and co-winner of the Chinese-Language Broadeast - Television Prize,
“News Magazine: Article 237 (Li Tuk Shing, Yung Chun Fai, Li Kwok Chung, TVB), also gave detailed reparts
on the disputes and public concerns over Article 23.

In 2004, well-known radio talk-show hosts such as Albert Cheng, Raymond Wong Yuk-man and Allen Lea
Peng-fel were successively forced to stop hesting their programmes. Allen Lee even revealed that he had
received a call from a Mr. Chan, someone who claimed to be a farmer Chinese official. This person brought up
Lee’s family, saying that Lee 'has a good wife and a pretty daughter’. Warried that his family would be affected,
Lee resigned from his post at the radio broadcaster. One of the winners of the Chinese-Language Broadcast -

Television Prize in 2005, “Hong Kong Connection: Freedom from fear” {Poan Tat-pui, Radia Television Hong
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Kong) explored the increasing restrictions on the freedom of the press after 1997. When interviewed for the
programme, Leung Man-tao, an adviser and host of a show on Commercial Radio, pointed out, 'Behind the
freedom of speech is a moee fundamental freedom from fear. We are now nct directly losing the freedom of speech,
but the freedom fram fear.” Chan Sze Kwok, chairman of the Hong Kong Federation of Journalists at the time, was
atsa interviewed in the programme and sad, The media right now 1s a litle oversensitve and even a little neurotic’
On the ather hand, the Chinese-Language Broadcast — Television Merit winner of that year, “Hong Kong Connection:
The courage to stand aut” (Danny Sit, Radio Television Hong Kong), nated that some scholars and cultural workers
had established online media outiets to pramote the notion of citizen journalism in an effort to encourage members

of the public to report an important social issues in order fo stimulate rational discussions.

The changa in the way the governmant disseminates information was alsa criticisad by the media, A winner of
the Chinese-l anguage General News Merit in 2012, "The Hong Kong Government Holds its Lowest Mumber
of Press Conferences Since the Handover” (Sin Wan-Kei, Ming Fso), pointed out that the total number of
press conferences and briefings held by the government in 2011 was 1,073, the iowest since 1997, The Hong
¥ong Journalists Association Annual Report 2014 stated that government officials seemed to avoid reporters
on purpose, and even when they were promoting electoral reform in the local districts, the government
dict nat actively inform reporters. Furthermore, there was a growing trend of officials publishing one-sided
commentaries on policy issues on official websites. In another matter, following the implementation of the
Interception of Communications and Surveillance Ordinance, Woo Kwok Hing, Commissioner on Interception
of Communicalions and Surveillance, disciosed for the first time in the Cammission's 2010 Annual Report
that some law enforcement personnel have intercepted journalists’ phone calls when investigating other

individuals (Hong Kong Joumalists Association, Annual Report 2011)
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Press freedom seemed to worsen further affer Andy Tsang Wai-hung took office as Commissioner of Palice
in 2011. One of the winners of the Chinese-Language Commentary and Analysis Merit in 2011, *Tsang Wai-
hung Opprasses the Freedom of Press — Escalating Control on the Power of the Hong Kong Police” (Chan
Long-sing, Chan ‘fuk-min, Hong Kong Economic Journal), pointed out that the power of the police seemed fo
be grawing steadily and even more obviously sfter the new Commissioner had taken office. The way the palice
freat reporters who cover demonstrations in recent years may be seen as violating the Police General Order.
The commentary also wamed that when police power becomes so strong that it averrides the battom line of
press freedom, which is one of Hong Kong's core values, the police are pushing themselves to a position that

is against the people and the masses, thereby take its relationship with the community to a breaking point.

2014 saw successive fights and chalienges in the sphere of press freedam white the occupy movement was
in the limelight. The attack of Ming Paa editar-in-chief Kevin Lau Chun-to enraged the press. Winner of the
Spot News Photography Merit in 2014, “'They Can't Kill Us All": Press Freedom Demonstration” (Li Chat
Tung, Ming Pag), documented journalists pratesting over this incident. Some online media agencies suddenly
stopped operating right before the cccupation movement, and a number of journalists wha were covering the
occupy movement were alleged to have assaulted palice while others were attacked when they were working.
The way the police handled these incidents was scrutinized. A frontline reparter who reported the incident
of seven palice officers beating up Ken Tsang Kin-chiu found later that the words, ‘punched and kicked' (in
Chinese) were remaved from his story. The same reparter was later transferred to another position, In 2015,
there was public controversy over The University of Hong Kong Council's rejection of the recommended
appaintment of Johannes Chan Man-mun’s fo the post of pro-vice-chancellor. This led to the University's
application for a broad injunction of Council mestings thal included limiting reporting of universily affairs,
raising concerns among the media and public of its effect on press freedom
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Freedom of Assembly

The UNHRC when issuing its concluding observations in 1999 and 2013 with regards to the implementation
of the ICCPR in Hong Kong expressed concern over Hong Kong's Public Order Ordinance: “With regard
to freedom of assembly, the Committes is aware that there are very frequent public demonstrations in
HKSAR and takes note of the delegation’s statement that permission to hold demonstrations s never denied
Nevertheless, the Committee is concerned that the Public Qrder Ordinance could be applied to restrict unduly
enjoyment of the rights guaranteed in article 21 of the Covenant. The HKSAR should review this Ordinance
and bring its ferms into compliance with article 21 of the Covenant' (item 19, 1999); ‘The Committee is
concerned about (a) the application in practice of ceriain terms contained in the Public Order Ordinance,
inter alia, “disorder in public places” or “unlawful assembly”. which may facilitate excessive resfriction 1o the
Covenanl rights, (b} the increasing number of arrests of, and prosecutions against, demonstralors, and (c)
the use of camera and videa-recording by police during demonsteations (arts, 17 and 21). Hong Kong, China,
should ensure that the implementation of the Public Order Ordinance is in conformity with the Covenant. It
should also establish clear guidelines for police and for records for the use of video-recording devices and

make such guidelines accessible to the public” (Item 10, 2013).

Shartly after the handover, there was already public controversy over the Public Order Ordinance: in 1995,
some clauses in the Public Order Ordinance were ruled to be inconsistent with the ICCPR and were repealed.
These included changing from a licensing system to notification systern for processions with over 30 people
and meetings with over 50 people, and organizers being required to inform the Police seven days prior to
the activity. However, the Standing Committee of the National People's Congress of FRC stated that the 1995
wversion of Public Order Ordinance violales the Basic Law. Nevertheless, in 1997, Ihe Provisional Legisiative
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Council re-enacted some abolished terms, including changing the notification system of procession and
meeting to 'No Objection Letter'

A winner of the Newspaper, General News Merit in 2001, "Arrest student pratesters, challenge to the Public
Order Ordinance” {Lui Tsz Lok, Hong Kong Economic Times), mentioned the amendments to the Public Order
Crdinance and the challenges faced at that time. The Court of Final Appeal eventually ruled in 2005 that
some terms introduced by the Provisional Legiskative Council violated the Basic Law because the added terms
weuld have given the police too much discretionary power. The Legislative Council passed the bill in 2008 and
deleted the part added by the Provisianal Legislative Council.

Hawever, 35 the UNHRC's concluding observalions painted oul, some terms in the Public Order Ordinance,
such as ‘disorder in public places’ and ‘unauthorized assembly’, may impose excessive limitation on the right
of the Covenant. In fact, over the past 20 years, many large-scale assemblies and demonstrations have been
held in Hong Kong, including the July 13t march in 2003 that successfully made the government withdraw the
legislation of Article 23 of the Basic Law. Many award-winning news reporis in 2004 documented the victory
of the power of the people, including the winner of the Chinese-Language General News prize “Long five
Hang Kong peaple” (Apple Daily editorial team, Apple Dai); Chinese-Language General News Merit winnars
“Draconian Article 23 withdrawn” (Mok Kim-yuen, Chan Kwong-wai, Law Wai-kwong, Choi Toi-lin, Apple
Daily) and “Body of work on July 1 demonstration” (Ming Pao editorial, Ming Pac); and Chinese-Language
Broadcast - Television Merit winner “Hong Kong Conneclion: people’s power series” (Poon Tat-pui and Echa
Wang, Radic Television Hong Kongh.
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‘Yet, in 2004 the Chinese-Language General Mews Merit winner “Government applies viperous means fo
suppress protesters” (Mok Kim-yuen, Ho Man-man, Chan Pui-man, Choy Yuen-kwei, Apple Daily) reported
that the Hong Kong government threatens the poar through ‘viclence of justice’. The report stated that the
frequent demanstrator ‘Female Long Hair’ Lui Yuk-lin, who participated in a 2003 protest, received a latter
one year later from the Department of Justice that proposed two settlement terms: & permanent prohibition
on entering the Hong Kong Immigration Department in Wan Chai and a fine of $10,000 or be subject to &
claim of $150,000. The repart also stated that the legal community, human rights organizations and advocacy

graups all criticised the gavernment's attempt to threaten poor ohjectors through ‘vislence of justice’,

Later, many other processions and assemblies in Hong Kong were suppressed or obstructed at different
levels, In the anti-WTO demonstralion in 2005 where al least three proleslors were injured, Hong Kong
fiot polica fired 34 canisters of tear gas, six beanbags and used pepper spray 10 disperse protesiors. Some

protestors questioned if the use of tear gas by police was y under the circt Also, some
individuals who were arrested were unable to meet with a lawyer. The 2006 Phatojournalism Prize winner,
“WTO" {Martin Chan, Soutf China Morning Posl), documented scenes from the demanstration.

2008 was the year Beljing hosted the Qlympic Games, and many groups took the opportunity 1o stage
demanstrations to shed light an the human rights situation in China while activities related to the Games
were held. However, a 2008 winner of the Chinese-Language Mewspaper Feature Merit, “Violence against
human rights protest” (Lui Tsz Lok, Wang Wai Chun, Lo Man Lil, Kan Ming Yan, Apple Daily), reparted that
organizations like the Hong Kong Alliance in Supgart of Patriotic Demacratic Movements of China and Civil
Hurman Rights Frant, while protesting when the Olympic flame arrived in Hong Kong, were besieged by anti-
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protesters who were generally Mainland Chinese and claimed to be patriotic. The protestors were insulted
with foul language and attacked with flagpoles fiying the Chinese flag and even punched. Some protestors
criticised that the behavicur of these anti-protestors was barbarous and threatened the freedom of speech

and expression in Hong Kong.

Some say that the annual candlelight vigll and activities that demand for the vindication of the June dth
incident are very peaceful, rational and non-violent, but even such commemarative activities are suppressed.
“The Pulse: Confrantation at Times Square” {Luther Ng, Radio Television Hong kong), winner of Broadcast
— Televisicn Mesit in 2010, documented the sifuation at the time. When the Hong Kong Alliance in Suppart
of Patriotic Democratic Movements of China planned (o display a new statue of the ‘Goddess of Democracy’
in Causeway Bay, they ware obstructed by the police; The Chiness University of Hong Kong usad the reason
of ‘remaining politically neutral’ to abject to an application by the school's student union to install the statue
Hawever, owing to efforts by the students, the statue was finally installed at the entrance of the university. The
scene was decumented in “Chinese University teachers, students welcome the ‘Goddess of Demacracy” in

an upsurge of emotion” {Yu Chun Leung, Ming Pas), a winner of the 2010 Phatojournalism Spat News Merit.

In 2011, during the visit of Li Kegiang, the Vice Premier of the State Council of China, a man wearing a T-shirt
with the words ‘vindication of June 40 was tzken away by an unidentified man without reason in Laguna City.
When Li attended The University of Hong Kong Centenary Ceremany an 18 August, a large number of police
officers entered the campus thal day and even confined a student in the rear staircase of a building for an
hour. University authorities were guestioned over why they allowed such actions by the palice. A winner of

the Commentary and Analysis Merit of that year, “HKU August 187 Incident — Responsibility of the Police
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Commission Series” (Chan Long Sing, Chan Kok Ming, Hong Kong Economic Journall included an article,
“Understanding Sun Yat-sen's Teachings Through HKU's Centenary Ceremony” {Hong Kong Economic
Journal, 19 August 2011). The arficle pointed out that ‘Nowadays, Sun Yat-sen's much younger schoolmates
are actually not radicals. Many of them are moderate. What they ask for is just a good government. Yet they were
“surrounded”, "blocked”, “pushed”, “hit" by the police who even “shut the gate”. How can this be endured?
The Photography Spat News Merit winner of that year “Executive Vice-Premier Li Kegiang Visited the University
of Hang Kong, Palice Suppressed Student’s Demanstration” {Ling Shu-fai, Apple Daily) also documented the

scene when HKU students expressed their grief and indignation after being pushed to the stairwells by police.

The Hong Kong goavernment was criticized that it did not fully ensure that members of the public could
safely exercise freedom of expression during the occupy movement in 2014, Some female protestors were
sexually harassed and even received threats of sexual assault. There were also reports that gang members
attacked participants in the occupied areas, but palice did not intervene. Although these do not constitute
direct nbstruction by the authorities, when a ‘third party’ atternpts to prevent people from exercising freedom
of expression by violence or sexual violence, the gavernment is responsibie fo prevent such actions and to
ensure ‘everyone shall have the right to hold opinions without interference’, as Hong Kong is among the
signatories of the ICCPR. Furthermare, other examples of incidents during the accupy movement were at
odds with Article 21 of the ICCPR, 'The right of peaceful assembly shall be recognized. No restrictions may
be placed on the exercise of this right'—Seven palice carried a protester to a ‘dark corner' and beat him, a
girl was arrested after drawing flowers on the 'Lennon 'Wall' at Gccupy Central, over %00 people were arrested
in the movement, student leaders were charged with ‘inciting other people to join an unlawful assembly and

faining an untawful assembly’, and so on,
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Many of the awarding-winning news reports and pictures documented the oocupation mavement in detail,
including the winner of the English Online Coverage - Special Recognition Prize, *Occupy Central Reportage™
{The City and Online Desks, South China Morning Post); English Television Merit winner “Muzzhing the
Messenger?” (Lynn Lee and James Leong, Al Jazeeral; Chinese Television Merit winner "Series: The Oocupy
Movement” (Li Xianzhe, Gillian Yau, Dora Choi, Chae Yuk Ling, Yeung Yuet Fun and Chen Caixa, Radio
Television Hong Kong); Phatography Grand Prize winner “Series: Occupy Hong Kong™ (Alex Ogle, Agence
France-Presse); Photography Prize winner “Benny Tal Collapses™ (Yu Chun Leung, Ming Pao); Spot News
Photography Merit winners “Paul Zimmerman's Yellow Umbrella® (Cheng Kok Yin, South China Morning
Posf), “Lightning over Governmeni Headquarters™ (Mo Ka Tal, Appfe Daily), "The Umbrella Man" (Xaume
Qlleros, Agence France-Pressel, "Open the Door': 1,500 High School Students Strike” (Lo Kwan Ho, Apple
Daily), "Series: Demecracy Prolests in Hong Kong" (Philippe Lopez, Agence France-Pressel; and Student
English Grand Prize winner “The Umbrella Movement: Epllogue™ (Lukas Messmer, Joyee Liu, lane Li, Amel
Semmache, Filippo Ortona, Cal Wong, Vanessa Ma, Vicky Wong and Hiram Liu, The University of Hong Kong/'
MSNBE),
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QUESTIONS FOR DISCUSSION

Freedom af the Press
* What is freedom of pross? How is press fioedom protected by international huewan rights conventions?
* Which councries  regions enjoy a high level of freedon of the press? Whar are chelr chasscteristics?

* What would be the impact to yau/socicry if there were no press freedom? Why2

* Wihat i the Impact of freedom of the press un the development of s sacien? Why?

* Sum up the discussions shove and oxplin why press froodom i 50 important

Freedom of Assembly

* What is freedom of assembly? How is freedom of assembly procected by international human rights eonventions?

* Wihat would be the inpace o you, as well as sociery, I frecdom of asembly were ot adequacely safegunded? Why?

* Accarding ta the discussions sbore, do you think the rights to freedom of asembly of the peaple of Hong Kang are sufficieadly
provocted? What ars the inadoquacics? Why?

* What is the fmporeance of freedom of sssembly for the development of a socicry? Whyt

* Suum up the disczssions shove and cxplain why frecdom of asembly s 30 imporant.
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FURTHER READING

Freedom af the Press

« Unired Nations, Intermativnal Covemant an Civil and Political Rights, 16 Diecember 1966,

« United Nations Human Rights Comumintee. Dusermasienal Covenanr on Cioil aned Political Righer, Concluuding abuerations of the
Fiunan, Righis Comemetsce, Hang Kong Spocial Adwsnistratire Regton. 15 Novermber 1999,

« Unired Naclons Hurman Rights Commitee, Dusermasionad Covenans on ol anal Political Righes, Consicenation of report
subnustted by Stater ptrtics wndler article 41 of the Caversins, Cancluating abseroations of the Human Rightr Cammittee, Hong
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Freedom of the Assembly
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INTRODUCTION

Police officers enforee the law, a responsibility entrusted to them by law; however, to protect the inferests
of ordinary citizens, the powers of law enforcement must also be subjected to certain limitations to avoid
abuse of power. The UM Convention against Torlure and Other Cruel, Inhuman or Degrading Trealment or
Punishment [Convention against Torture} and the International Covenant on Civil and Political Rights (ICCPR)

set reasonable limitations to the power of law enforcement bodies.

Article 7 of the ICCPR alse states that, 'no one shall be subjected to torture or to cruel, inhuman or degrading

treatment or punishment'

Article 1 of the Convention against Torture defines the term ‘torture’ as ‘any act by which severe pain ar
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining
from him or & third person information or a confession, punishing him for an act he of a third parson has
committed o is suspected of having committed, or intimidating or coercing him or a third person, of for any
reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of
or with the consent or acquiescence of a public official or other persan acting in an official capacity. It does

not include pain or suffering arsing only from, inherent in or incidental to lawful sanctions”.
Whereas Article 16 of the Convention specifies that ‘Cruel, inhuman or degrading treatment and punishment’

is defined as ‘each States Party shall undertake to prevent in any territory under its jurisdiction other acts of

crugl, inhuman or degrading realment or punishmenlt which do nal amount to torlure as defined in article
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1, when such acts are cammitted by or at the instigation of or with the consent or acquiescence of a public

official or other person acting in an official capacity’

Articles 12 and 13 state that 'each States Party shall ensure that its competent authorities proceed to a prompt
and Impartial investigation, wherever there is reasonabie ground to believe that an act of torture has been
committed in any ferritory under its jurisdiction, In addition, each State Party shall ensure that any individual
who alleges he has been subjected to torture in any territory under its jurisdiction has the right to complain
to, and to have his case promptly and impartially examined by, its competent authorities. Steps shall be
taken to ensure that the complainant and witnesses are protected against all ill-ireatment or intimidation as a

conseguence of his complaint or any evidence given'.

The UN Basic Principles on the Use of Force and Firearms by Law Fniorcement Dfficials provide guidelines
for the use of force and firearms by law enforcement officials. Article 4 states that 'law enforcement officials,
in carrying out their duty, shall, as far as possible, apply non-violent means before resorting to the use of force
and firearms”; and Article 9 elaborates that officials may use force and firearms only if other means remain

ineffective or without any promise of achieving the intended result.

Article 37 of the UN Convention on the Rights of the Child also specifies safeguards for children: ‘States Parties
shall ensure that no child shall be subjected to torture or other cruel, inhuman or degrading treatment or
punishment, Meither capital punishment nor life imprisonment without possibility of release shall be imposed

lor offences commitied by persans below eighteen years of age.’
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LEW ENFORCEMENT POWER IN HONG KONG

The Convention against Torture has been extended to and mads applicable 1o Hong Kong since 1992, The
Chinese government had also notified and stated clear to the UN Secretary General on 10 June 1997 that the

Convenlion would still apply o Hong Kong after the handover.

Under the current police monitoring system, the two bodies responsible include the Independent Police
Complaints Council (IPCC) and the Complaints Against Pelice Office (CAPQ), a branch of the Hong Kong
Police Force. Members of the general public can file a complaint with the CAPO if they believe that the police
are not enforcing the law appropriately. The CAPO will first complete its investigation, and then submit &
reportable complaint to the IPCC. The IPCC will conduct a review and decide whether to accept the complaint,
If the IPCC accepts the complaint, the case would be passed back to the police to determine the punishment.

This system has long been criticized because the IPCC can only review and monitor the process, but has
no power to carry out investigations and determine punishment. Only the CAPO, a branch under the Hong
Kong Palice Force, and the Commissioner of Police, has the authority to do so. In other words, the palice are
investigating themselves. The UN Committes Against Torture (CAT) has repeatedly expressed concerms over
the current palice monitoring system in its concluding obserations in 2000, 2009, and 2015,

In the 2000 concluding observations of the CAT, the Committee was concerned that the ‘referance to “lawful

authority, justification or excuse” as a defence for a person charged with torture, as well as the definition of &

public official in the Crimes (Torture) Ordinance, Chapler 427, are nol in full conformity with Article 1 of the
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Conwention and the Committee recommends that continued efforts be made to ensure that the Independent
Police Complaints Council becomes a statutory body, with increased competence’ (item 138).

©On the recommendation of the CAT, the Hong Kong government enacted the Independent Police Complaints
Council Ordinance on 12 July 2008, whereby the IPCC became a statutory body. In the 2009 concluding
observations of the CAT, the Committee expressed concerns that the IPCC only has the right to provide opinion
&nd monitor, ‘while the statutory framework has reinforced the independent role of the IPCC, the latter only
has advisory and oversight functions to menitor and review the activity of the CAPO, which is still—in fact—the
body responsible for handling and investigating complaints of police misconduct”. In addition, ‘the Committes

also notes with cancern the information that—despite the considerable number of repartable complaints filed

with the CAPC—a small of therm were as st and only in one case an officer
has been prosecuted and convicted of 2 criminal offence’. The Committee recommended the govemment
‘continue to take steps to establish a fully independent mechanism mandated to receive and investigate
complaints on police misconduct. This body should be equipped with the necessary human and financial

resources and have the executive autharity to formulate binding recor ions in respect of i

conducted and findings regarding such complaints’ (ftem 12).

In the concluding ohservations of the CAT published in December 2015, the Committee expressed concerns
over ‘consistent reports of excessive use of tear gas, batons, and sprays against protesters during the 79-day
pratest of the so-called “Umrella or Occupy Movement” in 2014, It is also concerned at consistent reparls
that police resorted (o violence against more than 1,300 people, and around 500 were subseguently admitted
to hospitals. The Committes also expresses concern at allegalions of threals of sexual violence and assaulls
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by the palice to demonstrators while they were following the instructions of leaving the scene. Furthermore
it takes note with concern of various instances of vialence perpetrated by counter-demonstrators. As regards
the complaints received by CAPO during the protest and their investigation, the Committee is concerned
that amongst 527 complaints made by a total of 2,078 complainants, only 172 complaints were considered
“reporiable”. Of those 172 reportable complaints, CAPO has submitted investigation reports to the IPCC for
151 cases, which were not considered substantiated by CAPO, IPCC has endorsed CAPO's investigation
findings on 104 cases. The Committee is also concerned over the lack of information with regard to the

outcome of the 47 complaints not endarsed by IPCC” (item 14),

Furthermore, the Commitiee was concerned about the current pofice monitoning system and has mentioned that
the ‘Independent Police Complants Council remains an advisory and oversighl body of CAPO's investigations,
with no power to conduct investigations on its own' (Item B). The Committea also reiterated Its previous
recommendation that the Hong Kong povernment should ‘consider establishing a fully independent mechanism
mandated to receive and investigate complaints against all officials and ensure that there is no institutional or
hierarchical relationship between that body's investigators and suspected perpetrators of such acts’ (item 9},

Inaddition, In the 2013 concluding observations of the LIN Human Rights Committee {UNHRC), the Committee
was concemned about the excessive use of force by members of law enforcement during demonstrations,
‘The: Committee expresses concerns about reports of excessive use of force by members of the palice force,
not compatible with the United Mations Principles on the Use of Force and Firearms by Law Enfarcement
Officials, in particular by the inapprogriate use of pepper spray to break up demanstrations to restore order,
nolably wilh regard Lo demenstrations surrounding the annual Hong Kong march on 1 July 2011, he visils of
Wice-Premier and President of China, respectively in August 2011 and July 2012 {ltem 11).
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A substantial number of winning entries in the Human Rights Press Awards. over the years have been about police
power. “The incident of the palice broadeasting Beethoven's music to drown out the sounds of public protest.
Seven out of nine members of the Complaints Against the Police Office proved that the police had abused their
autharity” {Hong Kong Econamic Joumall received the merit for Chinese-Language Newspaper in 1999, The
incident cecurred on 1 July 1996 outsde the venue of the handover ceremony where police played music by
Beethoven at very high volumes In an attempt to drown out protestors. Thereafter, a member of the public lodged a
complaint. The CAPO accepted the explanation pravided by the police officer invoived, that the music was played
o relieve stress, and therefore did not uphoid the complaint. However, the IPCC disagreed and voted by majority
that there was abuse of police power. Nevertheless, the case was eventually dropped since the Commissioner

of Police had the final say on punishment.

In the first years following the handover, police treatment of protestors and the police monitoring syster were
called inta question. In a clash betwsen paolice and protestors in 2000, the police used pepper spray and wias
accusad of using violence against protestors, The police claimed that following investigation, the police officer
involved had na criminal liability. However, based on news photos and interviews with protestors, Frankie
‘Wong and Phyllis Tsang of Ming Pao reported in their article "The Police Misuse Pepper Spray”. which won
the 2001 Chinese-Language Newspaper — General Mews, that the police did not follow guidelines when
using pepper spray, which was contrary to what the police had claimed. The winner of the 2003 Chinese-
Language Newspaper — Feature merit, "Palice blasted for not disclosing Code of Conduct” {Phyllis Tsang,

Ming Pac), accused the police for not keeping the pramise made by then Secrelary for Security Peter La
1997 to keep a copy of the 'Police General Orders' in every report room. Members of the public were even
refused access to the document by the palice ciling ‘internal regulations’, and both members of the public
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and human rights arganisations had trouble knowing the criteria of police power and determining whether
the police were following guidelines when they were enforcing the law. The article “Eight Instances of Power
Abuse; Li's Mother: Police will always side with Police™ (Lui Tsz Lok, Apple Dailyl, which received the mernit
award for Chinese-Language Newspaper - General News in 2009, ilustrated the problem with the current
police monitaring systern, which was simply ‘police investigating themseives'.

The case of Li Yuen-yi revealed that police aften abused their power in cases invalving sex workers. Abuses
included enjoying sex services |ike oral sex and masturbation during undercover operations, which violated
the guidelines for undercover operations, and beating up sex workers and making false accusations. Li
commitied suicide by jumping off 8 building in October 2005. According to what Li had told her family and
written in her diary, she had been falsely accused, beaten up and had evidence destroved by police a few
days before her death. The police involved in the undercover operation had even received oral sex from
her. She committed suicide because she was unwilling 1o be falsely accused. The improper conduct of the
undercover officers was made public during the inguest into Li's death in the Coroner's Court. Li's family
filed @ complaint to the CAPQ, but the office responded to the allegations by saying 'owing fo the lack of
independent witness or other evidences, which supports or denies evidence from either sides, this complaint
cannot be verified', Dr. Fernando Chaung Chiu Hung, a lecturer at the Department of Applied Social Sciences
of The Hong Kong Polytechnic University, criticized the CAPO for conducting investigations without due care
and in an unprofessional manner. Li's family lamented that the ‘police will always help police’. In the 2009
concluding obsarvations of the CAT, the Commiltee was ‘concemed at the allegations of routine police abuses
of persans’ during police operations in the context of prostitution-related offences and recommended that the

government ‘tharoughly investigate all allegations of abuses committed during police aperalions in the conlexl

Raber e e 20 Vo o v T s R LG5 - AR EIF

of prostitution-related offences’ and to ‘tackle, including through training and awareness-raising activities, all
existing attitudes suggesting that such abusas may be condoned'(ltem 11}

The 2008 Apple Daily article “Police bring heavy charges” by Lui Tsz Lok, winner of the Chinese-Language
Newspaper - General News merit that year, focused on the issue of police power. The article reported that the
police had begun to adopt a more organized approach when dealing with protestors, and it tumed out to be a
foretelling of what was to come. After Andy Tsang Wai Hung was appointed Commissioner of Palice at the end
of 2010, police suppression of protest activities became more obvious. Since then, there was an increase in
award-winning reports about police power. The programme “The Pulse: Police Powers | & 11" {Luther Ng, Radio
Television Hong Kong), which received the 2010 merit award for English-Language Broadcast - Television,
investipated the growing use of video cameras by police o film protestors al demonstrations, Some interviewees
believed that it was & move by police to generate fear. Director of Hong Kang Human Rights Maritor Law Yuk
Kal when interviewed said that the use of digital equipment by law enforcement officials for recording purposes
was a form of electronic monitoring, which differed from the usa of such devices by individuals and the press.
The privacy of individuals should therefore be respected and permission obtained before such action.

The question of police power was raised in two winning entries about the 2011 visit of then Chinese Vice-
Premier Li Kegiang—"HKU August 18th Incident - Responsibility of the Police Commission Series™ (Chan
Long Sing, Chan Yuk Ming, Hong Kong Economic Journal), Chinese-Language Commentary and Analysis merit
winner, and the "Executive Vice-Premier Li Kegiang Visited the University of Hong Kong, Police Suppressed
Student’s Demonstration” (Ling Shu Fai, Agple Oaily}, merit winner for Phatojournalism - Spat News {refer
o Chapter 2 for detailsh. The programme “Police Suppresses Freedom of the Press” (Choi Yuk Ling, Pang
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Kai Kong, Radio Television Hong Kongl, which received the merit award for Chinese-Language Broadcast —
Television in 2012, also highlighted the increasing restrictions imposed by the police on the press, including
restricting the meadia 1o designated press areas at more and more public activities and demonstrations. The
most obvious example of such restrictions was during a protest cutside the Liaison Office of the Central
People's Government where only four broadcast companies were given permission to film cutside the main
entrance behind planters and restricting all other reporters to stand afar, Incidents like that demonstrate how

police pawer has increasingly diminished the media's right fa reporting.

A number of winning photo work in 2014, including the Photography Grand Prize winner “Series: Occupy
Hong Kang™ (Alex Ogle, Agence France-Fresse) and Spot News Photography Merit winners “The Umbrella
Man" (Xauma Olleros, Agence France-Presse) and “Series: Demaocracy Prolests in Hong Kong' (Philippe
Lopez, Agence France-Presse) all documented how the police dealt with peaceful profestars. History will

determine whether such acts were appropriate.

Apart from the police, there have been instances where other law enforcement authorities, which include the
Immigration Department, the Customs and Excise Department and the Hong Kong Correctional Services, have
carried out their work inappropriately. In 2013, Eliana, a transgender woman from Columbia, was subjected
to inhumane treatment while in custody at the airport when she was denied entry into Hong Kong. Owing to
her ferninine appearance, Eliana was under threat of death twice in Columbia, Already awarded a doctorate,
she received scholarship to further her academic research in Taiwan and also receive hormone replacement
therapy. In order to renew her scholarship and visa, she had fo travel to the Columbian Consulate General

in Hong Kong, As soan as Eliana arrived in Hong Kong, she was denied entry and delained by Immigration
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Department staff. She later lodged a complaint and revealed that she was kept in the male domnitory in
the airport, and was even strip-searched by two male Custom & Excise officers who touched her breasts
and buttocks and fondied her genitals, humiliating her. During her defention, she was not informed that
there were gender-neutral washrooms, and Immigration officers also did not allow Eliana to use the female
washroom, causing her o become inconbnent because she was unable to use the toilel. The Customs and
Excise Department responded to media enqguiries by saying that since Eliana’s passport showed her gender
as ‘male’, officers of the same gender as per guidelines would perform body searches. This incident illustrated
the lack of knowledge of both the Immigration Department and Customs and Excise Department about gender
identity, thereby making decisions based solely on biological sex, which led to Eliana being inhumanly treated.
In the 2015 List of Issues of the CAT submitted fo the Hong Kong government, the Commitiee requested that
the government ‘provide informalion on the palicies of the Correclional Services Department, Immigration
Department and the palice in relation ta body search and detention of transgender persons’ {ltem 20). In its
concluding observations released shortly after, the Committee also requested the government to imprave and

enhance training for law er officials of the igration Depariment.

In 2012, there was a case where an African woman detained at the Tai Lam Centre for Women was pepper-
sprayed in close proximity twice in one day by Correctional Services officers for keeping bread, In one instance,
an officer lifted the woman's eyelids and spraved the pepper spray directly info her eyes. The victim believed
that what had happened to her was because of racial discrimination. In the 2015 concluding observations
of the CAT, the Commitiee recommended that the Hang Kong government ‘lake necessary actions to ensure
all inmates in correctional services should ke free from torlure and inhumane treatment’ and that ‘all victims

should benefit from redress without discrimination’ {Iltem 27).
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QUESTIONS FOR DISCUSSION

* Onurline the current police complaint system.
* Do you think it is neccssary to cstablish a police complain system? Why?
* What are the strengehs of the cusrent police complaint syscem? Plesse provide justfications for these strengthe. How da these

strengrhs help enhance the prorectian of civil righst

* Wihat are dhe limitations of the currens police complain system? Plesse provide justificacions for the linitatons.
* What types af problems may asise a1 3 sesult of such limitations? Why?
* Would limitatians of the current police complaint syseem affect youfany citizen and yourfany citiscn' ability to cxercise the
following rights? How would youtany chizen be afecsed?
- Right to freedom of assembly
- Right 1o fieedom of upinion and expression
- Right to association
- Right to life
- Right 1o pusticipaee In social and cultural e of the conmmuity

- Right to receive housing, medical and other nesessary social services

- Right to be free from torouse and inhuman treatment
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INTRODUCTION

The UN Intemnational Covenant on Economic, Social and Cultural Rights (ICESCR) protects the economic

rights of every individual, including the eradication of poverty and labour rights.

Urban Poverty

Article 9 of the ICESCR stipulztes that ‘The States Parties to the present Covenant recognize the right of
everyone Lo social securily, including social insurance’. Arlicle 11 slso requires signatories Lo the Covenant lo
protect the basic living rights of their citizens: The States Parties to the present Cavenant recognize the right
of everyone to an adeguate standard of living for himself and his family, including adequate food, clathing
and housing, and to the continuous improvement of living conditions. The States Parties will take appropriate
steps to ensure the realization of this right, recognizing to this effect the essential importance of international
co-operation based on free consent.’ and 'Each State Party to the present Covenant undertakes to take steps,
Individually and through intemational assistance and co-operation, espacially economic and technical, to
the maximum of its available resources, with a view to achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate means, including particularly the adoption of legistative

measures’.

Other covenants also cover the econamic rights of their targeted groups. For example, Article 3 of the
Convention on the Elimination of All Forms of Discrimination against Women [CEDAW) declares: ‘States
Parties shali take in all fields, in particutar in the political, social, economic and cultural fields, all appropriate

measures, including legislation, to ensure the full development and advancement of wamen, for the purpose
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of guarantesing them the exercise and enjoyment of human rights and fundamental freedoms on a basis
of equality with men.' Aricle 11 of CEDAW also stipulates the need to protect women and men from
being discriminated against in their exercise of family rokes and respansibilifies: ‘States Parties shall take
all appropriate measures to eliminate discrimination against women in the field of employment in order fo
ensure, on a basis of equality of men and women, the same rights; To prohibit, subject 1o the imposition of
sanctions, dismissal on the grounds of pregnancy or of matemity leave and discrimination in dismissals on the
basis of marital status'; and “To encourage the pravision of the necessary supporting social services to enable
parents to combine family obligations with work responsibilities and participation in public life, in particular

fhrough promating the establishment and develapment of a network of chitd-care facilities”

Furthermore, Articke 2 of the Interational Corwention on the Elimination of all forms of Racial Discrimination
{ICERD) stipulates ‘States Parties shall, when the circumstances so warrant, take, in the social, economic,
cultural and other fields, special and concrate measures to ensure the adequate development and protection
of certain racial groups or individuals belonging to them, for the purpoese of guarantesing them the full and
equal enjoyment of human rights and fundamental freedoms’. While Article 27 of the Convention on the
Rights of Persons with Disabilities {CRPD) also requires States Parties to recognize the right of parsons with
disabilities to work on an equal basis with others, and Article 28 also requests States Parties to recognize the
right of persons with disabilities to an adequate standard of living for themselves and their families, including
adequate food, clothing and housing, and to the continuous impravement of living conditions, and shall take
appropriate steps to safeguard and promote the realization of this right without discrimination on the basis of
disability’ and to ‘recognize the right of persons with disabilities to social protection and to the enjoyment of
that right without discriminalion on the basis of disability’.
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Rights of Migrant Domestic Workers (MDWs)

There are currently about 330,000 MDWs in Hong Kong, and both their labour and economic rights are
protected by international standards. Article 7 of ICESCR provides that ‘the States Parties to the present
Covenant recognise the right of everyone to the enjoyment of just and favourable conditions of wark which
ensure, in particular, remuneration which provides all workers, as a minimurm, with fair wages and equal
remuneration for work of equal value without distinction of any kind, in particular women being guaranteed
conditions of work not inferior to thase enjoyed by men, with equal pay for equal work; a decent living for
themselves and their families in accardance with the provisions of the present Covenant; safe and healthy
working canditions; equal oppartunity for everyone 1o be promoted in his employment lo an appropriate
higher level, subject to no considerations other than those of seniority and competence; as well as rest, leisure
and reasanable limitation of working hours and periodic holidays with pay, as well as remuneration for public
halidays.”

ECONDMIC RIGHTS IN HONG KONG

Urban Poverty

Article 39 of the Basic Law stipulates that the ICESCR is applicable in Hong Kong, And the Cammittee on
Economic, Social and Cultural Rights (CESCR) has issued concluding observations in 2001, 2005 and 2014
on Hong Kong's implementation of the ICESCR.  Even though Hong Kong has always proudly called itself a
prosperous metropolitan city, when looking al the Committee’s concluding abservations in recent years, the
city's urban poverty problems remain very serious and have not seen significant improvement for many years:

‘The Commiliee is gravely concerned aboul the widespread and unacceplable incidence of poverly in HKSAR,
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It is especially concermned that a large number of older persons continue to five in poverty withaut effective
access to social services...The Committee is deeply concerned that HKSAR lacks adequate institutional
arrangements 10 ensure the formulation and implementation of comprehensive, integrated, consistent and
effective anti-poverty strategies’ {2001, Hems 18 and 19). In its 2005 concluding observations, the Committee
expressed concern that at “The continued spread of poverty and lack of effective access to social services,
which affects the disadvantaged and marginalized groups’ (tem 78 (d)). It also noted with regret ‘that the
information provided on the extent of poverty and social exclusion in HRSAR was insufficient. The Committes
is also concerned about reparts of increasing poverty among older persans, the more so as HKSAR is facing

the problem of a rapidly ageing society’ (2005, Item B6).

And in its pasl concluding abeervalions, the Commilles also expressed concern aboul Hong Kong's
retirement protection and social pratection systems. For instance the 2001 and 2005 concluding observations
respectively pointad out that the current Mandatory Provident Fund Scheme excluded ‘many individuals,
including women wha are homemakers, parsons with disabilities and older parsons’ (2001, ltem 21}, and the
2001 concluding observations even urged the povernment *to adopt a comprehensive pension system that
provides adequate retirement protection for the entire population, in particular for housewives, seff-employed
persons, older persons and persons with disabilities’ (lem 36). Further, the Committes urged “the HKSAR 1o
review the eligibility criteria for the CS5A (Comprehensive Social Security Assistance) so as to ensure that all
those in need, including low-income persans and families, older persons and new migrants are adequately
covered by the scheme to enable them to enjoy a decent standard of living’ (2005, Ilem 96). The Committes
also expressed cancern that the social security system in Hang Kong did not cover unemplayment benefits

{2005, ltem 82),
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The Human Rights Press Awards since 1999 have recognized work that covered Hong Kong's urban poverty
phenomenon. The winner of the 2003 Chinese-Language Newspaper - Feature Prize, “Elegy of a poor
household, a meal is ketchup from a fast food restaurant mixed with rice” (Lul Tze Lak, Hong Kong Economic
Times), pointed out that at the time nearly 30% of Hong Kong residents lived below the poverty ling, a 120%
Increase from 1994, The piece described in detall the lves of families Iiving In abject poverty, including
collecting water from dripping taps to save on water costs, delaying turning on lights well after dark, and
walking insfead of taking the bus to work or schoal. In order to keep food expenses in check, impoverished
families could only afford salty preserved eggs, preserved vegetables and fermented bean curd to go with
rice, or even go fo McDaonald's (o lake free kefchup home to mix with rice. The report also cited academics
who recommended that the govermment set up minimum wage and minimum standard of living to protect

low-income workers

The CESCR had in fact as early as 2001 in their concluding observations pointed aut that in Hong Kong there
was The absence of protection against unfair dismissal and the lack of adequate regulations en statutory
minimum wage, working hours, paid weekly rest, rest breaks and compulsory overtime pay’ {ltem 15). The
winner of the 2006 Chinese-Language Mewspaper - Feature Prize, “MNew contract terms at Food & Health
Department; lower wages and more hardship for cleaners” (Wai Ka-yan, Sing Tao Daily), reported on the
further exploitation of outsourced cleaners who had signed new contracts with the Food and Environmental
Hygiene Department (FEHD). The new contract terms stipulated 10-hour day shifts (including one haur of
unpaid meal break), but a salary reduction from $4,760 to $4,655; and the hours of night shift cleaners were
reduced fo six hours and salary lowered to $3,100 with no meal break. The cleaners who were interviewed
said even though conditions were harsh, they were afraid they would lose this meagre wage if they stood
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up for themselves, Public debate over sefting a minimum wage had begun at the time, and academics
interviewed suggested that the government could refer to systems in Europe and the United States and
draw up a minimum wage standard according (o a ‘living wage’ to ensure low-income workers could suppart
themselves. A legislator also pointed out that it was incomprehensible that a department with no financial
pressure such as the FEHD had set a bad example by taking the lead in exploiting workers. Under cenflicting
public opinion about the issue, the gavernment implemented a minimum wage in 2011; howaver, the level of

minimum wage remains controversial

With the exploitation of grassroots warkers, some tried other ways of earning a living, which is lo be a hawker.
Aside from arning a living for themselves, street hawkers also offered an alternative (o shopping malls for the
peopke of Hong Kong. Bul is being a hawker In Hong Kong an easy feal? In “Troubled Livelihood of Hawkers
— FEHD Abusivi Pewer, Suppression by Link REIT™ (Lui Tze Lok, Cheung Ka Man, Apple Daily), merit winner
of the 2011 Chinese-Language Newspaper — Feature category, interviews with a number of hawkers revealed
the various issues they faced. These included the problems faced by hawkers with and without licences: They
found hawkers who were popular in the neighbourhood that opened shop after midnight and were also careful
with cleanliness and hygiene, yet Link REIT security would report them to police every day to chase them off.
There were even cases where hawkers were pushed to the ground by security guards and later accused of
“intimidating with a knife’. Licensed hawkers also could nat escape from troubles with the law, for they were
only given a 4x3 fest legal operating space, which does not leave much room after seating one customer.
Even if they placed their goods around their stalks without blocking the street, they would siill be charged with
obstruction. One hawker who was interviewed sighed, in 1997 the Urban Council was much more relaxed’.

Aside from hawkers, consumers atso hoped the government would start issuing hawker licences (o give the
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general public more choices, and they also questioned the enforcement methads of the current FEHD, ‘Does
the FEHD have to take this stance against a group of people who are just trying to be self-refiant?

One of the articles in "Series on 'Below the Poverty Line™ {Kwok Tsang Lung, Lee Kin Yan, Tsoi Suk Yee, Sing
Taor Daify), the 2012 merit winner in the 2012 Chinese-Language Newspapers — Feature category, tells the
story of an elderty man in his sixties lving in Oi Tung Estate In Shau Kel Wan. In “City Tarzan' fishes and burns
firewaod to cook meals; collects cardboard boxes 1o buy rice; can't afford water and electricity”, the reporters
interviewed a man who had been a hawker seliing fish near the Shau Kei Wan Whelesale Fish Market until
about 10 years ago (from the time the article was published). He had to stop running his stall because of
multiple prosecutions by the FEHD and turned to foraging to survive. However, at the time of the report,
his income had drappad significantly because more and more impaverished elderlies were competing for
discarded cardboard boxes, and he was only able to make encugh to pay rent and buy rice. Therefore, each
day he would go to the hillside to collect water, fish, and chop firewood to cook ocutdoors.

Although the Hong Kong government established the Committee on Poverty in 2012, and set in place an
official poverty line and provided subsidies o low income working families, does this mean the problem of
poverty has been resalved in Hong Kong? The 2014 Chinese-Language Television ment awardee, “Why Do
the Elderly ‘Love’ Queuing?” (Lo King Wah, Cable TV, revealed that many elderlies would go queuing in the
early hours even in freezing weather for up to 56 hours so that they could see a dentist, have their blood
drawn for testing, gel free newspapers, watch Cantonese opera for free, and receive free packed meals and
cooked dishes. An B6-year-old woman who was interviewed had to look after herself because, even though

she raised three daughters and two sons, they have all gone off on their cwn, The long queues of eldery
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people clearly reflect the inadequacy of government support for the impoverished elderly. The CESCR, in
its 2014 concluding observations, continued to express 'regrets that Hong Kang, China, has not adopted a
comprehensive strategy or specific targets for poverty alleviation. The Committee is alsa concerned about the
unequal distribution of wealth in Hong Kong, China’. It was also concerned that the Hong Kong government
did ‘nat provide adequate protection to low-income families and persons with disabilities” and recommended
the government to formulate and implement effective policies and specific targets ta reduce poverty, including
by reducing inequalities in the distribution of wealth’ {ltlem 48).

The Hong Kong government’s protection of the public's right to housing has also been of continued concern
to the CESCR. Inits 2001 concluding observations, the Commitiee called for the government ‘to give urgent
alteniton 1o the housing rights of all Hong Kong residents, including squatlers and those living in roof-lop
structures and bed-space apartments or cage homes' (Item 44]. The 1990's were the heyday of cage homes,
but their narrow space and poor enviranment led the UN to urge the Hong Kong government to ban them. The
Hong Kong government finally implemented the Bedspace Apartments Ordinance (Chapter 447) to regulate
that cage homes (and bed-space apartments} meet the building structures, fire safety and hygiene standards
set out in the Ordinance in order to be granted operating licences. The relevant ordinance went into effect
on 1 July 1998, In 1999, the Chinese Television merit awardes “Hong Kong Connection — Without Face”
{Florence Chan, Radio Television Hong Kong) explored problems arnising from cage homes and whether the
Bedspace Apartments Ordinance was able to resobve them

Problems remained, and the Committee in its 2005 concluding observations atse pointed out ‘The persistence

of inadequate housing in the form of cage-homes and bedspace apariments, despile measures Laken by
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HKSAR tfo provide aitemative housing to residents wha choose to remain in such homes' (tem 78). The
term cage homes seamed to slowly fade away in the new millennium, but was replaced by partitioned flats
and coffin homes, In anz of the pieces of the 2012 Chinese-Language Newspaper — Feature merit awardee,
“Series on ‘Below the Poverty Line'” {Kwok Tsang Lung, Lee Kin Yan, Tsoi Suk Yee, Sing Tac Dailyl, ane of
the reparters expenenced [ving in one of these ‘coffin homes'. “Difficult for the poor to turn cuver a new leaf
when living in crowded coffin homes. Living without dignity in a 200-square-feet space with 18 beds" saw
a reporter staying in a 200-square-feet unit that was partitioned into 18 ‘coffin hames’. Each compartment
measured only 2x6 feet, with the smallest one only 2.3 feet high and no different from a coffin. The common
hallways were narow and very difficult for inhabitants to escape if a fire broke out. The inhabitants were
usually working-ciass labourers, and even if the government had set a minimum wage it was still difficult for
them Lo afford the rent of regular apanments. They could only lve in these ‘coffin homes', and have thelr
meals while sitting in the narrow haltways with their coffin home as dining tables and eating the cheapest $16
meal boxes. A resident said in resignation, ‘this is not a place for humans to live. The government does not
help grassroots citizens, so we can only hope for god to save us.' The 18 people who lived in the 200-square-
feet space all hoped to move info more expensive partitioned flats as quickly as possible to leave the ranks
of ‘coffin dwellers'. However, some interviewed residents pointed out that the current government was not
helping grassroats citizens solve their livelinood problems, and they were afraid that even this small wish could
not be fulfilled.

Residents of these ‘coffin homes' hoped to someday meve into *partitioned flats’, but these toe came with a

host of problems. The fatal fires in June and November 2011, respectively, that broke out in pariitioned flats in
terement buildings at Ma Tau Wai Road in To Kwa Wan and Fa Yuen Street in Mong Kok led many to question
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the safety of partitioned flats_ It also raised public concern that in such a prosperous society as Hong Kong,
partitioned flats with such poor living and safety conditions still existed. However, according to the article " Two
Apartments Divided into 13 Despite the Ma Tau Wal Tragedy”™ (Wong Ka-Man, Apple Dasy}, merit winner of
the 2012 Chinese-Language Newspaper - Feature category, a year on after the fires there was no drop in the
number of partitioned flats, but even an increase. A landlord partitioned two units on one floor into 13 flats
of approximately 100 square fest each, To make befter use of space, fire escape routes were also blocked,
soif a fire broke out it would be difficult for residents to escape. But because rent was cheap, no matter how
bbad the canditions residents would put up with it. It was precisely because of soaring rents and also because
public housing supply could not catch up with demand that partitioned flats were in demand and could
fetch good rent. In the 2012 Chinese-Language Newspaper - General News merit-winning piece, “Series on
Secretary of Development Paul Chan Mo-Po's Subdivided Apartment” (Lam Wai-Chung, Hong Yiu-Ting, Chol
Kin-Ho, Cheung Mgok-To, Ng Tsz-Kwai, Apple Daily) revealed the wife of then newly appointed Secretary of
Development Chan Mo Pa also joined the ranks of partitioned flats landlards and operated such flats.

The CESCR in its 2014 concluding observations mentioned that ‘The Commifiee is concerned about the
inadeguate investment of Hong Kong, Ching, in providing affordable and adequate housing. resulting in a
high percentage of the population living in infarmal settiements, industrial buildings, cage-hames and bed-
space apartments, which do not have adequate services and utilities’ (kem 43). Apart from coffin homes
and partitioned flats, there were also the homeless, In "Homeless pecple in Sham Shul Pa speak ‘human
language"™, winner of the 2012 Chinese-Language Newspaper - Fealure Prize, Vivian Tam Wai-Wan of Ming
Pao interviewed a number of homeless people and wrote about their lives fram a humanistic perspective—

even if they were poor, they wished o have a few ‘presentable’ pieces of clothing to go oul in, saying ‘people
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want face, trees want bark’; and will also fidy up, hoping they could maintain the cleanliness of the space
they occupy. Each of the homeless people interviewad had his or her own likes and habits. Besides showing
readers that the homeless were also human, the story also revealed the difficulties they faced; for example,
how the money they toiled to raise would be confiscated by the FEHD during raids and they would be reduced
to nothing.

Expensive rent and housing prices do not only affect the poor, for even young people of middie-class families
found them hard to afford and have had to find different ways to become home owners. The 2012 Chinese-
Language Magazines merit awardee “The Middle Class and University Studenis Vie for Public Hausing as
Home Prices Rocket” (Kwak Lai On, iMoney) revealed that some from the middle class and new university
graduates chose o apply to public housing because they could not affard high property prices, and hoped
they would be eligible for the Home Ownership Scheme.

The public healthcare system also has considerable impact on the poor; the abovementioned “Why Do the
Elderly “‘Love’ Queuing?” (Lo King Wah, Cable TV) pointed out that the elderly would queue in the cald all
night long just to see a dentist or have their blood drawn. The CESCR in its 2005 concluding observations
mentioned the prablems of long waiting times at public hospitals; ‘The Committee, while nating the generally
high level of enjoyment to health in HKSAR, remains concerned that spending on public hospitals has been
on the decline, resulting in longer walting lists for patients’ (Item 87). And the 2014 concluding observations
also mentiened the lack of staff al public hospitals: The Commiltee is alsa concerned that, despite the
expansion of hospitals, there is a lack of doctors, who are abserbed inte the higher-paying private health
sector” (lem 501,
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In 2007, a mather suffering from mental iliness tied up her two young children in their Tin Shui Wal home and
threw them out of the window before leaping to her death, resulting in a tragedy of three deaths and leaving
behind a Mr. Chan who suffered from nasopharynx cancer, A year later, Mr. Chan's health condition improved
but his emotional trauma could hardly be healed. In his 2008 Chinese-Language Newspaper - Feature
Prize winning piece, "Series: Remembenng Tin Shui Wai tragedy”, Lui Tsz Lok of Apple Dally, thraugh this
case, looked into the public healthcare system’s lack of social support for low-income families. Even though
this family had public healthcare and suppost from medical social workers, the incident occurred when the
husband had to be hospitalized and the wife, who was also hospitalized, requested to be discharged o take
care of her children. Fernando Cheung, a legisiator who had provided support for the family, questioned if
there was sufficient communication between medical social workers and the social workers at the children's
school. He also said adequate childcare services in the community were nol sufficient enough to prevent
cases like this from happening. Fernando Cheung also raised further doubts over whether the workload of

medical social workers at the time were oo heavy, leading to decreasad sensitivity to cases.

Rights of Migrant Domestic Workers (MDWs)

At present, there are over 300,000 MOWs in Hong Kong who share the household duties of families with
working parents. Ta us, the MDWs we see every day are simply people who help their employing farmilies with
househald chores; but mest people in Hong Kong prabably da not really understand their plight.

Fram ils early years, the Human Rights Press Awards have included prize-winners thal reported on the

exploitation of MDWs in Hong Kong. The 2004 English-Language Mewspaper — Fealure merit winner
“Asia’s Maid Culture”™ (Rebecca Buckham and Trish Saywell, The Asian Wall Streel Journal) probed into the
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exploitations of MDWs in Hong Kong and brought up an abuse case at the time of an [ndonesian migrant
domestic worker, Rusmini. Rusmini worked 18 hours a day without gatting encugh sleep. When she would
ask her employer what o prepare for lunch, the response she got was ‘| don't wani to plan ahead” coupled
with punches and Kicks. Finally, Rusmini could nat bear this anymore and fled to seek help, but passed out
after vomiting blood outside a train station. Besides Rusmini, the reporters also interviewed several other
migrant demestic warkers and found tat in addition to being beaten, some were only aliowed to eat their
employers' leflovers, but if there were no food left, they would have to go hungry. Groups that provided
assistance to MOWs pointed out, 'Many employers are faced with problems of their own, and it's easy to take
their frustrations cut on their domestic worker', The report also revealed that because of the ‘two-week rule’
that is required of MDWs in Hong Kong {(that is, upon termination of the employment contract, 2 domestic
worker has Lo find & new job and apply for a wark visa within two weeks, otherwise she will have Lo leave the
territory), & domestic worker, even when facing abuse, would choose to remain silent in order to keep her job.

In fact, the ‘two-week rule’ in Hong Kong has long been criticized by a number of UN treaty bodies.
The CESCR pointed out in its 2015 concluding observations that there was ‘the lack of effective protection
from discrimination and abuse, of foreign domestic helpers, affected by the two-week rule, upon expiration
of their contract’ {item 78). In 2006, the UN Committee on the Elimination of Discrimination against Women
also indicated in its concluding observations on Hong Kong's implementation of the Convention that, The
Committee is concemed about the situation of female forelgn domestic warkers who may be subject to double
discrimination on the basis of their sex and ethnic tackground. The Committee is also concerned about the
Two Week Rule, which reguires foreign domestic workers to leave Hong Kong within two weeks after the

expiration of their employment contract or premature termination, thus pushing foreign domestic workers Lo
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accept new employment, which may hawve unfair or abusive terms and conditions in order to be able to stay
in Hong Kong. It further raises concern at the reported abuse perpatrated by employment agencies against
domestic workers, such as lower wages, fewer holidays and lenger working hours than what is prescribed by
law.’ The Committee also urged the Hong Kang government 'to repeal the Two Week Rule’ and 'to strengthen
its control of employment agencies and to provide migrant workers with easily accessible avenues of redress
against abuse by employers and permit them to stay in the country while seeking redress. The Committes
further urges the State party to make migrant workers aware of their rights so that they have access to justice

and can claim their rights’ (Items 41 and 42).

The case in early 2014 of Indonesian migrant domestic worker Eriwana, wha had suffered serious injuries from
Ipeing abused by her employer, raised concerns among the pubilic about the trealment of MDWs. In the same
wear, several winners of the Human Rights Press Awards featured interviews with MDWs about the difficulties
they taced. These included the Chinese Television Merit winner, "Domestic Helpers Away from their Homes™
{Dora Chol, Radio Television Hong Kong); Chinese-Language Features Merit winner, “Series: Violations of
Domestic Workers' Rights” (Wong Tung Leung, Lae Xian Liang, Tung Kitand Lau Qil Ting, Sing Tao Daily); and
English Online Merit winner. “Mo Good Choices" {Deb Price, Chester Yung and Sara Schonhardt, The Wall
Street Journall. A migrant domestic worker who s sexually harassed and unfairly treated by her emplover
often does not dare to repart such incidents and thus falls into a dilemma: if she flees from her emplover
and returns home, her husband will give her the cold shoulder, and at the same time, she will find it difficult
1o repay the huge debt to the employment agency. If she tries to look for 2 new emplayer, she only has two
weeks o do so under the ‘two-week rule’, and itis generally the case that she is unable fo find one within such
a short periad of time and therefare has to return lo her home country but el she cannot afford the cost
Reporing to the police is also impracticable, as she is unfamiliar with Hong Kong, In fact, even If she reparts
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to the police, she will not be able to continue warking before the issue is resolved . The most feasible option, it
seams, s tn continue working for her oniginal employer. Hawever, according to the ‘live-in rule’, she can anly
stay in her employer's home and continue o be harassed, The ‘live-in requirement’, which came: into effect
after the revision of the Immigration Ordinance in 2003, has subjected MDWs to harassment and frequent
overtime work. Nevertheless, in response to an inquiry from The Wall Street Journal, Labour Departrnent staff
claimed that the ‘live-in requirement’ was in place to profect the livelinood of local domestic workers, ensuring

that families who recruited MDWs were indeed employers who required live-in domestic workers.

Exorbitant agency fees are also one of the reasons why MDWs are easily abused and exploited. One of the
articles in the Chinese Features Merit winner, "Series: Violations of Domestic Workers' Rights™ (Wong Tung
Leung, Lao Xian Liang, Tung Kit and Lau O Ting, Sing Tao Dail), revealed how Indonesian MDWs were
exploited by employment agencies in both Indonesia and Hong Kong through intenviews in both places. The
reporters also obtained a loan agreement drafted by an Indonesian agency in the name of an Indonesian
MDW, for a loan of $21,000 from a finance company, The clauses stated that, ‘At the time of signing the
contract, the loan has been handed to the Indonesian maid and the contract is the official receipt’; and
that ‘the Indonesian maid, after arriving in Hong Kong, has to repay eight months' wages plus interest’. The
Indonesian MDW had to surrender her wages to the Hong Kong employment agency every month for eight
manths. However, according to the Indonesian MDW who was interviewed, she was campletely in the dark
about the contract she signed and had never received the $21,000. Nevertheless, she was stuck with the
debi, and even if she were dismissed from her job she would have o repay it. Another Indonesian MDW
interviewed atso told of being sent for ‘practical training’ when in fact she was deceived by the employment
agency towork for Tree, and Lhe family who received her services had paid Lthe agency dirsclly.
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In fact, there is not much difference between the cases covered in these stories and those from winning
entries 10 years ago. Moreover, the items of concern relating to MDWSs in the concluding observations of
various UM monitoring bodies have been on the nise. Besides the repeated concemn about the ‘two-week
rule’, much attention has been given fo the ‘live-in requirement’ as well as the inadequate labour protection
for MDWs. For instance, in its 2014 concluding observations reviewing Hong Kong's implementation of the
Convention, the CESCR noted, “The Committee is concerned about the unfavourable working conditions faced
by migrant domestic workers in Hong Kong, China, particularly due to the *two-week rule”... as well as the
requirement for migrant domestic workers to live in the employing household. The Committee regrets that
Hang Kang, China, has nat taken any concrete measures to repeal these rules, and those migrant domestic
workers are therefore exposed fo abuse and exploitation. Furthermore, the Committee is concerned about the
exclusion of migrant damestic warkers from the Minimurm Wage Ordinance, social securily and matemity leave
protection (Aricles 7 and 10) {item 43). Similarly, the Committee an the Elimination of Discrimination against
Waomen commented in its concluding observations of the 2014 report on Hong Kong's implementation of the
Convention that, The Committee remains concemned about consistent reparts that foreign women domestic
workers confinue to experience discrimination on the basis of sex and/or gender and ethnic background. The
Committee is further concerned that foreign wornen domestic workers continue te be subjected to: (a) Abuse
and unfavourable working conditions, such as lower wages, fewer holidays and longer working hours than
what is prescribed by law; (b) Abuse by recruitment and placement agencies, which charge exorbitant fees
and sometimes confiscate travel documents; (c) The two-week rule, which reguires them to leave Hong Kong,
China, within two weeks upon lermination of their confract; and (d} The live-in rule, which requires them i

live with their employers’ (Item 64).
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Even the Committes against Torture, when commenting in its 2015 concluding ohservations on Hong Kong's
implementation of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, expressed their regrets about the government's current ‘live-in reguirement’ and ‘two-weak
rule’, which 'could contribute to the risk of forced labour’ for MOWSs. Besides recommending the Hong Kong
government abolish these twa rules, the Committee also urged the government to “amend legislabion to prohibit
financial arrangements related ta debt bondage with employment agencies and finance companies, eliminate
the mandatory requirement of using employment agencies as intermediaries and reduce the excessive lees
charged' {items 20 and 21). And in its 2014 concluding observations, the CESCR did not only recommended
the government ‘repeal the two-week le and the live-in requirement’, but also recommended the government
‘adopt a comprehensive law 1o regulale domestic work and ensure that migrant domestic workers enjoy
the same condilions as other workers regarding remuneration, prolection againsl unfair dismissal, rest and
leisure, imitation of working hours, social security and maternity leave protection’s and to ‘provide effective
mechanisms for reporting abuse and exploitation’ as well as to ‘establish an inspection mechanism for

manitoring the conditions of work of dormestic workers, in particular migrant workers' (Item 43).
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QUESTIONS FOR DISCUSSION

Urban Poerty

# Pleass illusceaze with

* What relarionship do the tight 1o housing and the right to enjoy modical services have with cconotic righ
examples,

* Do you think the right co employment is adequatcly protocted in Hong Kong? Please illustrate with examples.

« Which social groups in Hong Kang do you think are most vulnerable w na hiaving theit cconomic rights protected Please explain

in derail.

Righes of Migrant Domestic Warkers (MDWs)

* Why do you think MD'Ws do not curtendly have marcrniry leave procection?

* What will cnnplayers gainflose if dhe five-in requirement’ and ‘tvo-week rule are no longer validf Why? How docs the cancellarion
of these twa requirements protect the rights of MW Why? Comparing the advantapesidisadvantages for these two parties, do.
you think these requiremenrs should be caneslied vr resained? Please provide an cxplanarion for your answer

* Is there any relatianship berween the exploitation of MW and the lack of childcare services and suppart in the community?

Plcase provide an cxplanarion for paur answer
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FURTHER READING

Urban Poverty

= United Nations. fuermatiomal Corenant on Economic, Social and Cultwnn! Rights. 16 December 1966,

» United Maions. fuwermaviona! Convencion o he Elivinasion of Al Fovos of Racial Discrimination. 21 December 1965,

= United Nations. Comrention an tie Elimisation of All Formr of Discriminasion against Wamen, 18 Decomber 1979,

» United Nasions Comumisee on Econarnic, Sucial and Cultura Rights. Considernsion uf reports cubmiseed by ssares parsies unider
articles 16 ndl 17 of the Cavenant. Conclding obscrations of the Commmittee am Ecomomic, Social and ultural Rights, China:
Hong Kong Special Administrative Region, 3 May 2001,

» Uniited Nagions Comuisee on Eeonomic, Social and Cultural Rights. Condderasion of reports cubmisted by sistes parsies wnider
articies 16 and 17 af the Cavenant. Concluding ahscrvations of the Comnmitice an Ecsamic, Sacial and Cultural Rights, Peopici
Repubiic of China {incindling Hong Komg and Mavao), 13 May 2005,

» United Magions Commitzee on Ecanamic, Social and Cultural Rights. Concluding obrerrasions o the recond periodic report af

Chine, inclading Hong Kong, China, aned Magao, Ching. 13 June 2014,
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Rights of Migrant Domestic Workers (MIOWs)

» Unired Matlons, Connentton againes Torore and Oviber Crased, ninenuan or Degrading Treaomens or Pasishmens, 10 December 1984,

» Unired Nations. Courention e the Elimination of Al Forms of Dircriminasion against Woracn. 18 December 1979,

+ United Mations Committee an Economic. Social and Cultsal Rights, Coaliding abservrions of the Commidsace on Ecannic, Sacial
el Cudearal Righes, Chinia: Homg Keng Special Adminissrarive Regiom. 21 May 2001

# Unired Marions Commirres an Economic. Social and Culruzal Righes, Conaluding sbservations af the Canmistee an Econamic, Sacial
andd il Righes. Peaple’s Republic of Chiu (iuclucling Hong Keng anal Macon), 13 bay 2005,

+ United Narlans Cammimee on Economic. Socal and Cultural Rights. Concluding atservsions an: the secmnd periadic repare of Chin,
including Houg Kang, China, ind Macso, Chine. 13 June 2014,

« United Nasions Comnisee un the Eliminaion of Discriminasion aguinse Wiomen, Coneluding comment of the Commree on she
Eliméruation af Discrinunation against Women: Chine. 25 August 2006,

» Unired MNations Commiseee on che Elimination of Discriminasion sgains Women, Conclueing observasions on ohe combined sevendh
and eiglhils periadic reporis of China. 7 Noversber 2014,

« United Nations Comimittes Against Torture. Conclsling sbicrintions ow the SRS periodic report of China with respect to Fonig Kong
Spectal Addwinisracize Region. 3 Decernber 2015,
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CHAPTER 5

GENDER
EQUALITY




INTRODUCTION

The UN Convention on the Elimination of All Ferms of Discrimination Against Women (CEDAW? requires all
signatary states tn defend the rights for women and to ensure all women are given equal apportunities to
develop in a gender-equal ervironment; Article 3 of the CEDAW slales that *States Parties shall take in all
fields, in particular in the palitical, social, economic and cultural fields, all appropriate measures, Including
legislation, to ensure the full development and advancement of women, tor the purpose of guarantesing them

the exercise and enjoyment of human rights and fundamental freedoms on a basis of equality with men’

In addition, the CEDAW requires all signatory states to devote their efforts to imprave the current situation of
gender inequality; Article b states that ‘States Parties shall take all appropriate measures, to modify the social
and cultural pattems of conduct of men and women, with a view of achieving the elimination of prejudices
and custormary and all ather practices which are based on the idea of the inferiarity or the superiority of ether
of the sexes of an sterentyped roles for men and women'; Aricle 11 also states that ‘States Parties shall take
all appropriste measures to eliminate discrimination against women in the field of employment in order to
ensure, on a basis of eguality of men and women, the same rights; to prevent discrimination against women
on the grounds of marriage or maternity and 0 ensure their effective right fo waork' and 'to encourage the
provision of the necessary supporting social services to enable parents to combine family obligations with
work respansibilities and participation in public life, in particular through promaoting the establishment and
developmant of a network of child-care facilities.”
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Furthermore, the International Covenant on Economic, Social and Cultural Rights (ICESCR) alsa protects
the rights of women and other genders in economic, social, and cultural aspects. Articles 2 and 3 state,
respeciively, that ‘the rights enunciated in the present Covenant will be exercised without discrimination of
any kind as to race, colour, sex, language, religion, political or other opinion, national or sacial origin, proparty,
birth or other status’ and 'the States Parties to the present Covenant undertake to ensure the equal right of
men and women to the enjoyment of all economic, sacial and cultural rights’

In relation to the equal economic opportunities provided to both genders, Articies 7 and 10 of the ICESCR
stalte in defail that 'the Slates Parties to the present Covenant recognize the right of everyane (o the enjoyment
of just and favourable conditions of work which ensure, in particular, fair wages and egual remuneration
for work of equal value without distinclion of any kind, in particular wamen being guarantesd conditions of
work not inferior 10 those enjoved by men, with equal pay for equal work’ and ‘special protection should be
accorded to mathers during a reasonable period before and after childbirth. During such period working

maothers should be accorded paid leave or leave with adeqguale social security benefits',

Articles 2 and 3 of the International Covenant on Civil and Political Rights (ICCPR) require signatory states to
ensure all genders enjoy equal civil and politic rights: ‘Each State Party to the present Covenant undertakes 1o
respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized
in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political
and other opinian, national or social origin, property, birth or other siatus’ and The States Parties to the
present Covenant undertake to ensure the equal right of men and women to the enjoyment of alf civil and

palitical rights st forth in the present Covenant’.
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GENDER EQUALITY IN HONG KONG

Women's Rights

In the 1980s, the United Kingdom became one of the signatary states of the CEDAW. Since then, women
in Hong Kong had repealedly requesled that the Convention be sxtended o Hong Kong, and in 1992 they
succeeded in doing so. Thereafter, in response (o the Convention, the government published "The Graen
Paper on Equal Opportunities for Wamen and Men™. Christine Loh Kung Wai, a member of the Legislative
Council at the time, also suggested revising The New Territories Ordinance, requesting that female indigenous
inhabitants be given the right to inherit land in the New Territories; tis incident set off controversy in society
and brought attention to the issue of gender equality.

It was under such social circumstances that then Legislative Council member Anna Wu Hung Yuk introduced
in 1994 a private member's bill, the Equal Opportunities Bill, which included aspects of gender, familial role,
age, sexual onentation, race, disability, politics, and religious beliefs, Under pressure from the public, the
government drafted and issued the Sex Discrimination Ordinance, which was narrower in scope (discrimination
ordinance regarding familial role and disability were added when the Ordinance was passed), and the issue of
gender ineguality regarding the right 1o inherit land in the: New Territories was alsa included in the Ordinance.
In the end, the Legislative Council rejected the draft by Anna Wu, and in 1995 the government passed the
Sex Discrimination Crdinance (Chapter 480), which was the first anti-discrimination ordinance in Hong Kong.

After the transter of sovereignty to Ching in 1997, the GEDAW remained applicable to Hong Kang as the

government of the PRC s a signatory stale. For more information on the aclual situation of how bath the

ICCPR and the ICESCR wera implemented in Hong Kong, please refer to chapters 2 and 4 of this book.

Raber g swes 20 Vo o v T s R S G5~ AR T

The UN Committee on the Elimination of Discrimination Against Women issued concluding observations
in 1999, 2006 and 2014 with regards to how the CEDAW have been implemented in Hong Kong, In its
1999 concluding observations, the Commifiee expressed concern fowards ‘the absence of a governmental
mechanism for the advancement of women in Hong Kong charged with the pro-active development of policy
and long-term strategies on gender equality’ (tem 317). The Hong Kong government set up the Wamen's
Commisgion in 2001, and according to its official website, the Commission is a ‘high-level central bady'
responsible for making recommendations on macro strategies on women's affairs and setting long-term goals

and strategies.

However, in the 2001 concluding observations of ihe Committee on Ecenemic, Secial and Cultural Rights
concerning the implementation of the ICESCR in Hong Kong, the Commillee expressed greal concerns
towards the fact that ‘the Women's Commission may nat have appropriate resources and pawers 1o ensure
that a gender perspective is integrated into the formulation of policy’ (Item 17). It also urged the Hong
Kong government to “provide the Women's Commission with sufficient powears and resources to enable it to
improve the status of wamen in Hong Kong, and fo infegrate gender in its policy-making and ensure wider
participation of women in all spheres of public Iife’ (tem 33). Unfortunately, 13 years later in 2014, in its
concluding ebservations with regards to the implementation of the CEDAW in Hong Keng, the Committes
an the Elimination of Discrimination Against Women pointed out that ‘the Women's Commission, which is
mandated to promate the advancement of women in Hong Kong, China, has a weak mandate and lacks the
resources necessary (o undertake gender mainstreaming and ather acltivities' {ltem 503. In ather words, even
though the Women's Commissicn is a 'high-level central body’, it had a weak mandate and hence their ability

to promale gender equalily in socisty is in reallly very limited
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For example, in 2002, as suggested by the Committes, the government agreed to gradually implement gender
mainstreaming in different policy areas and created a Gender Mainstreaming Checklist for the Government
Secretariat and different departments ta apply 1o vanous policies, legslations, and plans. This document was
also revised in 2009. However, despite being implemented for more than 10 years, according to the Policy
Address made by the Chief Executive in 2015, there were only ‘more than 50 different policies and soope of work
making use of the checklist’, On 1 Aprl of the same year, the govemment requested all departments to refer to
the Checklist and implement gender mainstreaming when setting up policies, but this remained ineffective. The
Women's Commission had also appointed conlact persons for gender issues in various policymaking departments
and district councils. Yet according fo a 2015 survey conducted by the Association for the Advancement of
Feminism, the roles and duties of those contact persons were not clearly defined, and the lack of coordination,
training and supgart offered 1o these indlviduals made it difficull for them 1o be effactive,

According to the concluding observations made by the Committee on the Elimination of Discrimination
against Women in 2006 and 2014, there was still substantial room for improvement on the issue of gender
inequality in Hong Kong, regardless it was pofitical and social participafion, occupation or housing and so
forth. For instance, in the 2006 concluding observations, the Committee expressed concerns towards the low
participation rate of women in governmental badies, in garticular the functional constituencies. The Committee
believed that ‘the electoral system of functional constituencies may constitute indirect discrimination agginst
wormen, as It results in the unequal participation of women in political life' {item 39). In 2014, the Committee
expressed similar concerns in its concluding observations, stating that ‘the Commitiee is concemed that no
efforts have been made to conduct a study in order to understand the impact that the electoral system of
functional constituencies has on the equal participation of wornen in political life' (Item 58),
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In addition, in its 2006 concluding observations, the Committes also expressed concerns over the issue whera
indigenaus women, unlike indigenous men, were nat entitled to apply for a permit to build a residence in the
New Territories {ltem 37). In its 2014 concluding cbservations made, the Committee noted that ‘matemity
leave is limited to 10 weeks, which does not comply with the international standards established by the
International Labour Organization’ and recommended that the government should ‘increase the matermity
Ieave period in line with international standards and increase its efforts to promote the use of flexible warking
arrangements and paternity leave to encourage men to participate equally in child-care responsibilities’ (Items

62 and 63},

Domestic violence is anather issue that is covered in the scope of the CEDAW, and in Hong Kong, the problem
has worsened since 2000, The lamily tragedy that cocurred in Tin Shui Wai in April 2004 where all four
member of a family died, in particular, shocked the community. According to a close friend of the murdered
wife, the woman had requested help from police and the Social Welfare Departrment a few days before the
incident, however both departments failed to follow up on the case. The case revealed a great loophole in
the policies and guidelines given to the police and Social Welfare Department in relation o the handling
of domestic violence. At the time, & women's organization pointed out that no revisions had been made
10 the Damestic and Cohabitation Relationships Violence Ordinance, which was established in 1986, and
because of how out-dated the ordinance had become, it failed to offer suitable protection and support to
thosa in need. The arganization thus called on the government o revise the Ordinance. In its 2006 concluding
observations, the Commitiee on the Elimination of Discrimination against Women expressed concern lowards
the low prosecution rate in domeslic violence cases. Al the same time, the Committee urged the Hong Kong

govermment Lo devote more efforls in combating domestic violence, and requested the gavermment enhance
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women's access to justice, including ensuring that their complaints are responded to effectively, proactively
carrying out investigations into their complaints, improving training on judicial and law enforcement officials in
dealing with gender-sensitive cases, and improving the training on health and social workers in dealing cases
that involve violence against women. The Committee also recommended the Government allocate sufficient

resources to combat domestic viokence (items 35 and 36).

Although the Domestic and Cohabitstion Relationships Violence Ordinance was revised in June 2008 and
the Commitlee against Torture in its concluding observations praised the efferts made by the government
in combating domestic viclence, it still expressed concern lowards the increase in cases of domestic
viglence. It also echoed the suggestions made by Commitlee on the Elimination of Discrimination against
Women, demanding thal the government should ‘tharoughly investigate all allsgations of domestic vialence
which, if substantiated, should be appropriately prosecuted and punished; strengthen ifs efforts to address
domestic violence through legislative policy and social measures; and to develap national public information
and awareness-raising campaigns and stimulate broader public discussions in order to address attitudes
and stereotypes that may lead to violence against women’ {ltem 13). If was only at the end of 2009 that
the government further extended the protection fo former spouses, former cohabiting couples, same-sex
cohabitants and former same-sex cohabitants, and thus acknowledged by the Committee against Torture in
its concluding observations in 2015 (ltem 4]

The rights of sex workers, in parlicular female sex workers, have also been amang the lopics covered by

numerous winners of the Human Righis Press Awards. Both the documentary “Feature of the week: Sex

Workers” (Lo King-wah, Cabfe TV}, which won the merit prize in 2005 for Chinese-Language Broadcast -
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Television, and the documentary “Sex work is also a Job” (Kwong Chul Kuen, RTHK's Hong Kong Connection),
which was awarded the merit prize in the same category in 2008, investigated the difficulties sex workers
face in Hong Kong. According to current legisiation, each apartment is only allowed one sex worker [referred
o as ane-woman brothels). Even two sex workers operating out of the same apartment are considered to be
running an illegal brothel. In addition, the law also prohibits the act of ‘procuring another person 1o become
a prostitute and living an eamings of the prostitution of others'. It is also illegal for sex workers to employ a
security guard or caretaker. Hence, sex workers are only allowed to operate their businesses on their own in

their residence, and unable to receive help or support when their lives are in danger.

The 2008 award-winning documentary “Sex work is also a job” was filmed after the consecutive murders of
four sex workers, The documentary included interviews with several sex workers who pointed oul that they had
been raped, robbed and beaten sa badly they were rendered immobile while ‘on the job”. They lived in fear
every day when working, vet they had to 'tough it out” because they had to make a living and repay debts. The
documentary also mentioned a survey showed that over 10% of sex workers had suffered physical abuse, and
those who operated alone had a higher chance of encountering violence, However, victims seldom appeal fo

the palice for help, as they worry that once their identities are revealed they would be discriminated by others.

Although the 2008 string of murders sparked off public debate over the safety of sex workers, the government
still has not taken any actions on the issue. In the concluding obsarvations made by the Commiittee on the
Elimination of Discrimination Against Women in 2014, the Commitiee still expressed its concern towards the
fact that the HKSAR government ‘has not repealed the legislative provisions an *vice establishment”, which
compel women in prostitubion Lo work alene in isolaled seltings, where they are exposed Lo a higher risk of
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ahusa, exploitation and violence by clients’. The Committee also recommended the gowernment to ‘intensify

efforts to address the root causes of trafficking in women and girls' (items 56 and 57).

Hong Kong's Sex Discrimination Ordinance has been implemented for 20 years; according to the report
“Women and Men in Hong Kong - Key Statistics (2015 edition)”, published by the Hong Kong Census and
Statistics Department, the number of women in the labour ferce in Hong Kong (excluding foreign domestic
workers) has been on the rise, from 47.4% in 2001 to 50.7% in 2014, However, this number is still a far cry
from that of the number of men in the labour force (68.7%). In addition, there is still 3 significant difference in
average salaries of male and female workers. On average, a female worker receives $11,000 per month and
a male worker receives $15,000 per month. In 2014, based on the statistics of the participation of unmarried
wormen in the workforce, which was 69.0%, and that of married wamen, which was 48.7%, the Census and
Statistics Department report concluded that ‘this might partly reflect that more now married women might exit
the labour force, whether temporarily or permanently, after marriage’.

LGBTI (Lesbian, Gay, Bisexual, Transgender, and/or Inersex)

The Offences against the Person Act came into force in the United Kingdom in 1828 (Chapter 212); and
in 1865 the UK introduced the Offences. Against the Person Ordinance inta Hong Kong, which became law
as Hong Kong had become a British colony in 1842, The Offences Against the Person Ordinance stipulates
that the law prohibits ‘acts contrary o nature’, including buggery and bestiality. This law criminalises sexual
intercourse between men but preciudes criminal liability of the same between women, The Criminal Law
Amendment Ordinance passed in 1901 further provides the maximum penalty of life imprisonment for

buggery between men, while gross indecency also carries a maximum senlence of two years imprisanment,
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Although the Sexual Offences Act passed by England and Wales in 1967 decriminalises consensual
homosexual intercourse between men aver 21 in private, Hong Kong had not amended the law relating to
sexual intercourse between men at the time. It was only in 1980 when John Maclennan, a Scottish police
inspector who was accused of homosexual behaviour, committed suicide that the homosexual community in
Hong Kang took action to push for the decriminalisation of homosexuality, The first LGBT organisation in Hong
Kong, The Hong Kong Ten Percent Club, and the Anti-Discrimination Homosexual Legal Rights Committes
were established in the 1980s; and in 1991, the Crimes (Amendment) Bill was passed, which decriminalised

consensual sexual intercourse between men over 21 in private.

As previgusly mentioned, in 1994 former legisiator Anna Wu introduced the Equal Opporlunilies Bill in the form
of  private member's bill, which encompassed gender, family slalus, as well as sexual orlentation. Hawever,
the government did not support the Bill and opined that sexual orientation was still a highly controversial
and sensitive issue. Mevertheless, the government conducted research on discrimination on the grounds of
sexual orientation, and in 1996, published a Study on Legislation against Discrimination on the Grounds of
Sexual Orientation. At the time, the government concluded that the vast majority of members of the public
interviewed strongly opposed anti-discrimination legislation on the grounds of sexual orientation. Therefore,
the government decided 1o raise public understanding and acceptance of diverse sexual arlentation through
means other than legislation. In 1995, legislator Lau Chin-shek initiated the Equal Opportunities (Family
Responsibility, Sexuality & Age) Bill, which encompassed equal rights of peaple of diverse saxual orizntation.
Unfortunately, the Legislative Council fell tap votes short of passing the Bill before China's resumption of
sovereignty over Hong Kong.
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In 2005, the Home Affairs Bureau commissioned a telephone survey on public attitudes tovards homosexuals.
The survey revealed that only approximately one-third (34.5%) of the interviewses agreed or strongly agreed
that the government “should not at this stage pass legislation banning discrimination on the ground of sexual
orientation”. Compared to results from a survey that was carmed out 10 years ago, which revealed that ‘the
vast majority of citizens interviewed strongly oppose anbi-discriminabon legisiation on the ground of sexual
orientation”, putlic acceptance of said anti-discrimination legislation had changed significantly. Moreover in
the same survey, 41.6%, 37.3% and 37.2% of the inferviewees, respectively, support government legislation
against anti-discrimination on the grounds of sexual orientation in the areas of employment, education, and

provision of service, facililies or goods.

Given that the majority of members of the public did nal oppose Lhe legislation and that support for specific
categornies was overwhelming, it was time to take Hang Kong's anti-discrimination law to a more comprehensive
level and in accordance with international standards. However, Ho Chi-ping, the Secretary far Home Affairs
at the time, stated, 'Given that anti-discrimination legislation on the ground of sexual orientation is highly
controversial, the government should take the lead to arouse public comment for this issue; the government

will consider it only if social consensus is reached’.

In 2016, a Chinese University of Hong Kong research report commissioned by the Equal Opportunities
Commission revealed that over half (55.7%) of the interviewses agreed that legislstion for anti-discrimination
on the ground of saxual orientation should be passed. In the past, a significant poriion of dissent regarding
this issue came from religious groups. However, in this recent survey, nearfy half (48.9%) of the interviewses

with religious baliefs supported the legislation, In the focus group discussion of the study, interviewses with
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diverse sexual orientations and gender identities (LGBTI) pointed aut that discrimination on the grounds of
sexual orientation, gender identity or intersex status is a common occurrence in the areas of employment,

education, provision of services, disposal and management of premises, as well as government functions.

Different covenant organizations of the UN have mentioned on many occasions the discrimination faced by
persons with diverse sexual arientations and gender identities, and have urged the Hong Kong govemment
0 pass legislation against discrimination on the ground of sexual orientation. Early in 1993, the concluding
observations of the UN Human Rights Committee in consideration of the implementation of the ICCPR,
expressed concem aver the prablem of discrimination on grounds of sexual orieniation in Hong Kong: ‘the
existing law has not provided any assistance o people wha face discrimination on the grounds of race and
sexual arientation. The HKSAR should enact the relevant law 1o ensure that Article 26 of the Covenant cormes
into full effect” {Itam 15). The 2001 concluding observations issuad by the Committes on Fconamic, Social
and Cultural Rights also expressed concern that the Hong Kong government failed to prohibit discrimination

on the grounds of sexual orientation {Item 15)

From 2002 1o 2005, a number of award-winning reports revealed the problem of discrimination against homosexuals
in the community. According ta the 2002 ment winner of Chinese-Language General News, “Gays complain against
Red Cross” (Lau Mei Ngan, Sing Pac), a newly-designed Hong Kong Red Cross blood donation registration form
requested donors to indicate their sexual onentation and clearly statad that blood donation from male homosexuals
and sex workers would not be accepted. Some homesexuals believed that the proportion of heterosexual AIDS
sufferers was higher than that of homaosexuals, so a ban on blood donation fram homesexuals was discriminatory

in nature, and therefore expressed their discontent and staged & protest al the Hong Kong Red Cross,
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The article “Go to Toronto and chalienge the law of Hong Kong, gay couple intends to apply for tax return
treatment for married couple” (K H Wong, C H Lal, Sing Tao Daily), which won the 2004 merit prize for
Chinese-Language General News, revealed that a gay male couple who were not entitied to marriage status
in Hong Kong travelled to Toranto to register for marriage in the hopes of filing their taxes as a married couple
when they returned to Hong Kong in order to enjoy the same privileges. It was also reported that both were
Chrigtians, but were expelled from their respective churches. A moenth later, Sing Tao Daily reported in anather

article that the Hong Kong Inland Revenue Department denied their application for jaint assessment.

“Gay Activists" (Ravina Shamdasani, South Chira Morning Posi), which won the 2005 merit award for English-
Language General News, reparted the case where a 20-year-old gay man applied for legal aid in 2004 fo sesk
a declaration from the courts on the constitutionality of the different ages of sexual consent for homosexuals
and heterosexuals [The legal age of consent for male homosexuals is 21, but 16 for heterosexuals ). The
applicant for legal aid believed that such a difference in age of consent constitutes discrimination against men
aged 16-21, and also infringad on their rights to health and privacy. Although the article did not report on the
final result of this case, in 2005 another 20-year-old gay man, William Leung, filed for a judicial review on the
aforementioned legislation. The High Court ruled in favour of the applicant, pointing cut that the legislation
viotated the rights of equality and privacy as stated in the Hong Kong Basic Law and Hong Kong Bill of Rights
Ordinance. The 2004 merit winner of Chinese-Language Broadcast - Radio, *A special character: Cho - a gay
activist” (Lau Nga Yan, Adelaide, Radio Television Hong Kong), revealed through an interview with a gay man,

Cho, about his personal experiences that homosexuals have not been accepted by society.

Although homosexuals have been fighting for equal rights in different ways, discrimination towards thase
who have different sexiial inclinations still exists. “'Homosexual Therapy' — The Ambiguities of Faith and
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Religion, and Sexual Orientation™ (Lee Chi Wing, Hong Kong Economic Journal), which won the 2011 merit
award for Chinese-Language Newspaper - Feature, reported that the Social Welfare Department invited the
organization New Creabon to organize a course on ‘conversion therapy’ and explored how different Christian
organizations, including the Blessed Minarity Christian Fellowship, viewed homosexuals and how 'conversion

therapy’ among church groups has created more misunderstanding and even demonized homosexuals.

In addition, in its 2014 concluding observations, the Committee on the Elimination of Discrimination Against
Women expressed concern towards the ‘reperts that lesbian, transsexual and transgender women and girls
in Hong Keng, Ching, are subjected to discrimination and abuse, particularfy in the context of employment,
education and access to health-care services', and urged ‘Hong Kong, China, to intensify its efforts to combat
diserimination against lesbian, transsexual and transgender wamen in employment, education and in their
areess 1o health-care services’ (tem 68 and 63). And in the 2013 concluding obserations of the UN Human
Rights Committee with regards of the implementation of the ICCPR, the Committee believed that 'Hong
Kong, China should consider enacting legislation that specifically prohibits discrimination on ground of sexual
orientation and gender identity, take the necessary steps fo put an end ta prejudice and social stigmatization
of homosexuality and send a clear message that it does not tolerate any form of harassment, discrimination
or violence against persons based on their sexual orientation or gender identity, Furthermore, Hong Kong,
China, should ensure that benefits granted to unmarried cohabiting opposite-sex couples are equally granted
to unmarried cohabiting same-sex couples, in line with article 26 of the Covenant’ (Itern 23)

In the concluding observations published in 2005 and 2014 by the UM Committee on Economic, Social

and Cultural Rights, the Commiliee exprassed concemn thal there were thase in Hong Kong who, because

of discrimination due to sexual orientation and gender identity, did not have access to full economic, social
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and cultural rights. For instance, in its 2014 concluding ohsenvations, the Committee clearly stated that it is
concerned about ‘the prevalent and widespread discrimination against some disadvantaged and marginalized
groups ... on the grounds of sexual onentation and gender identity, particularly in employment, education,
health care and housing' and also noted that there was an ‘absence of comprehensive anti-discrimination
legislation’. The Committee ‘recommends that Hong Kong, China, take steps to adapt comprehensne anti-
discrimination legistation in compliance with article 2, paragraph 2, of the Covenant and taking into account the
Committee’s general comment No. 20 (2005) on non-discrimination in economic, social and cultural rights' and
‘urges Hong Kong, China, to take adequate measures 1o ensure that lesblans, gays, bisexual and transgender

persons are able to fully enjoy their economic, secial and cultural rights without any discrimination’ (lem 41).

There has been increased public interest in ransgender peaple since 2010 when & transgender waman, W,
fiought for the right to marry her boyfriend in Hang Kong. Thera have also been more winners of the Human
Rights Press Awards that cover transgender issues. These include "Right to Marriage of Transsexual” (Chu Sik
Kwan, Chan Ching Wah, Radlo Television Horg Kang), the 2011 merit award winner for Chinese-Language
Broadcast - Radia, "A Bitter Way to be a Transsexual™ {Chiu Kin Shing, Cable TV, 2010 merit award winner
for Chinese-Language Broadcast - Television, and “Brave Transsexuals Come Forward” (Au Yeung Ling,
Eastweek Magazine), 2011 merit award winner for Chinese-Language Magazines. In the Eastweek Magazine
piece, Au Yeung Ling interviewed supporters of W's legal pursuit for marriage rights and through these
Interviews delved into the Iives of transgender people. W's request for judicial review had been demed, and
her subsequent appeal to the High Court was also turned down. It was during W's legal campaign when
several transgender members of the team behind the musical “The Dream of a Mermaid™ rallied behind her.

The interviews with lwo members of the musical revealad the depression many underwent prior 1o coming oul
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and the difficulties they faced afterswards, One of the actors interviewed, Omena, also shared W's prablem of
nat being able to legally marry her boyfriend. Mimi, the executive producer of the show, ended her marriage
even as she entered middie age, but was finally able to be her frue self when she transitioned to the gender

that she really belonged to.

As for W, she perseverad with her legal appeal, Two years later in 2013 the Final Court of Appeal ruled in
favour of her case by stating that refusing to allow transgender people to marry as stated in The Marriage
Crdinance and The Matrimonial Causes Ordinance was a violation to the right to matrimony as mentioned in
the Basic Law. The Court believed that according to the Basic Law, the definition of females includes those
who have undergone gender reassignment surgery (o become female, and therefore ruled in favour of W, who
had urdergone a sex change fram male Lo female, theraty ruling thal transgender peaple had the right 1o
marriage. After a four-year-long legal battle, W, who had completed her gender reassignment surgery, could
finally be officially identified as female by the marriage registrar and marry her boyfriend. One aof the winners
of the 2013 Feature Photography Prize, “Series: ‘Transgender Angel' (Law Lan Yung, East Week), depicted
the life after gender reassignment surgery of a transgender woman, Angel, who was fired from her job when

her transgender identity was revealed and ended up on the streets.
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QUESTIONS FOR DISCUSSION

Women's Rights

= According to the dbove information; do you thiok men and women i Hong Kong enjoy equal righs? Please claborate,

* Do you think there are differences berween middle-class and professional women and grassmots women in terms of gender
exqualiny? Why?

* When fighting for gender equalicy, why is focus placed o expanding the righes for women?

* What are the advantages and disadvantages to men and wormen in the fight for gender equality? Why?

LGBTI (Lesbian, Gay, Bisexual, Trans, and/er Intersex)

* What ase the difficultics ficed by LGBTT persons in Hang Kengt Why da they fice shese difficulricst

* Do you think we should bave laws aguinst discrimination based on sexual oricnrationt Why? Pleass lis the advantages and
disadvantages.

» Some people argue shar different sexval orientarion affocts family vabucs, What are your vicws sbour chis?
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FURTHER READING

Womens Rights

« Unired Nations, Coupention on the Elimination of All Forms of Discrimination against Women. 18 December 1979,

« United Natlons. Internacional Covenant on Ecenormtc, Social and Culeurad Rights. 16 Docember 1966

+ Unired Mariens Commitees on the Eliminagion of Discriminaion againse Women, A of the Commizi on the Elimination of
Diserintivarion againas Wons, 19 January — 3 February 1999, 7.25 June 1999

« United Nations Commistes o the Elimination of Discrimination agains Wamnen, Conclding comments of the Comnasttee o the
FElismination of Discrinsination agatnse Women: Chime. 25 August 2006,

on of Discrimin,

« United Natfons Comuisee an the Elim 1 agaitns Wiemmen, Concluding obserrissions on che combined seventh
and eigheh periadic reparts of Chis. 7 Nowember 2014.

= United Narlons Commies on Econeic, Social and Cultural Righrs, Gonsddemiston of reporss submissea by isates ptrsies wnder
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INTRODUCTION

Ethnie minorities

The UM International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) proclaims
that all human beings are born equal in rights without distinction of race, colour or national origin, The term
‘racial discrimination’ is defined as ‘any distinction, exclusion, restriction or preference based on race, colour,
descent, or national or ethnic arigin which has the purpose of effect of nulifying or impairing the recognition,
enjoyment or exercise, on an equal fooling, of human rights and fundamental freedoms in the political,
economic, social, cultural or any other field of public ife” in Article 1 of the Convention,

As laid down in Article 2 of the ICERD, States Parties shall condemn racial discrimination and undertake to
pursue by all appropnate means and without delay a policy of eliminating racial discnmination in all its forms
and promoting understanding among &l races. Each state party ‘shall take effective measures to review
governmental, national and local policies, and to amend, rescing or nullify any laws and regulations which
have the effect of creating or perpetuating racial discrimination wherever it exists', and 'Each state party shall
prohibit and bring to an end, by all appropriate means, including legislation as required by circumstances,
racial discimination by any persans, group or arganization’. It also states that, ‘States Parties shall, when
the circumstances so warrant, take, in the sacial, economic, cultural and other fields, special and concrete
measures o ensure the adequalte development and protection of certain racial groups or individuals belonging
to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights and fundamental
freedoms. These measures shall in no case entail as a consequence the maintenance of unequal or separate

rights for different racial groups afler the objectives for which they were laken have been achieved'.
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In compliance with the fundamental obligations laid down in Article 2 of the ICERD, States Parties undartake
to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to eguality
before the law, notably in the enjoyment of the Tollowing rights; the right to equal treatment before the tribunals
and all other organs administering justice; the right to security of person and protection by the State against
wiclence or bodily harm: political rights (including the right to participate in elections-to vote and to stand for
election-on the basis of universal and equal suffrage, to take part In the Government as well a3 in the conduct
of public affairs at any level); civil, economic, sacial and cultural rights, in particular: the right to freedom of
movement and residence within the barder of the State; the right to freedom of opinion and expression; the
right to freedom of peaceful assembly and association; the right to farm and jein trade unions; the right to
educalion and braining; the right lo equal treatment before organs administering justice: the right of access
10 any place or service intended for use by the general public; the right 1o housing: the rights 1o wark, to free
choiee of employment, ta just and favourable conditions of work, to protection against unemploymeant, 1o

equal pay for equal work, 1o just and favourable remuneration eto.

In addition, the Intemational Covenant on Civil and Pofitical Rights (ICCPR) as well as the International Covenant
on Economics, Social and Cultural Rights ((CESCR) reccgnise the rights without distinction of any kind, such as
race, GOOL, sex, language, religion, political of other opinion, natonal orsocial angin, property, bitth of other status.

Refugees
Article 14 of the Universal Declaration of Human Rights provides that everyone has the: right 1o seek and
o enjoy in other countries asylum from persecution. The ICCFR, the Convention relating ta the Status of

Refugaes (1951 Refugee Convention} as well as the Convenion against Torlure and Other Cruel, Inhuman ar

‘CHIFIERS ETHC MIRTIES. R Mo



Degrading Treatment or Punishment (Convention Against Torture) alsa ensure any person who avails himsaif
of anather countries due to being persecuted for reasons of war, political opinion, sex, religion or race and
50 on. The ICERD also guarantees that any person of different race or nationality whao avail him of another

countries will not be subjected to discrimination.

Article 3 of the Convention Against Terture proclaimed that ‘no States Party shall expel, return ("refauler’)
or extradite a person to another State where there are substantial grounds for believing that he would be in
danger of being subjected to torture.” Article 7 of the ICCPR also provides that ‘no ane shall ba subjected
to forture or to cruel, inhuman or degrading treatment or punishment’, while it is an absalute right to nat be
subjected to torture. It is recognised as violating the Core Intemational Human Rights Instruments if a country
o & county refuses 1o prolect asylum seekers and exdradites him without sutstantial grounds for believing that
he would not be subjected to torture after he returned to the country of which he is a national

Asylum seekers are to be accorded the slatus of refugee once confirmed by a screening mechanism.
According to the 1951 Refugee Convention and the Protocal Relating to the Status of Refugees (19671, the
term ‘refugee’ refers fo a person who ‘owing to well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political opinion, is outside the cauntry of his
nationality and is unable or, owing to such fear’. The 1951 Refugee Convention provides that the States Parties
shall ensure refugees’ legal status and rights, including the right to property, assembly, access to the courts of
law, work, assurance of remuneration, housing, education, social benefits and so on, The Slates Parties shall
ensure that no refugee is discriminated against, expelled or returned ta the country of which he is a national.
The States Parties also undertake 1o co-operate with the UN High Commissianer for Refugee (UNHCR) i the
exercise of its functions. However, bath refugee conventions are yet to be applicable in Hong Kong.
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[ETHNIC MINORITIES IN HONG KDNG

Ethnic minorities

Based an stafistics collected fram the Census and Statistics Departrment, a tatal of 451,183 ethnic minarities,
conslituling 6.4% of the populstion of Hong Kong, were lving in Hong Kong in 2011, They comprised
Indonesians {29.6%), Filipinas (29.5%), Whites (12.2%}, Mixed (5.4%], Indians (6.3%), Pakistanis (4.0%),
Nepalese (3.7%), Japanese (2.8%), Thais (2.5%), Other Asians {1.6%), Koreans (1.2%) and cthers (0.3%),
and the majority of ethnic minerilies were Usual Residents (98.7%). Over the past 10 years, the number of
ethnic minorities in Hong Kang has risen significantly by 31.2%

The ICERD has been extended to Hong Kong since March 1969, and as China is a signatory to the Convention,

it remained applicabie in Hong Kong after the handover.

In 1994, then legislator Anna Wu initiated a private member's bill, the Equal Opportunities Bill, which would
hawve prohibited discrimination on several different grounds including race, sex, disability, age, and sexuality_
Hawever, the Bill was not approved and enacted by the Legislative Council at the time. Instead the govemment
propased the Sex Discrimination Grdinance and the Disability Discrimination Ordinance, while issues ralating
1o racial discrimination were not addressed. When reviewing the implementation af the ICERD in Hong Kong
in 2001, the Committee on the Elimination of Racal Discriminalion expressed concern about ‘the continuous
absence in the HKSAR of legal provisions protecting persons from racial discrimination to which they may be
subjected by private persans, groups or organisations’

Since the 19907, warks related to ethnic minorities have been recognized by the Human Rights Press
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Awards. “The Neglected Pakistanis” (Chan Ka Yan, {f-Beat Magazine), which received a Special Mentian in
the category of Chinese Magazine in 1998, contained interviews with a number of Pakistanis living in Hong
Kong, The report found that “many Pakistanis came a long way from their homeland to Hong Kong decades
ago to serve in the military, and some stayed and settled down here', but the people of Hong Kong did not
seem o be thankful for the Pakistanis who helped maintain the security of Hong Kong. A descendant of
a Pakistani soldier who was inferviewed said that her ethnicity had caused her much incorvenience even
thaugh she was bom and raised in Hong Kong. For example, when she went grocery shopping, stall owners
would ignore her until she started speaking Cantonese. The biggest obstacle they faced was the language
barrier, and she spoke of Pakistani women who would be afraid to go into town because they did nat speak
Chinese or English. Despite living in Tuen Mun, she had to contend with the inconvenience of attending
International primary and secondary schoals in Kowloan because she did nol read or write Chinese. Anather
interviewee also pointed out that some schools would refuse to admit Pakistani children citing full capacity or

language issues.

A 2001 merit winner of the English-Language Newspaper - Feature category, “Schoals fail South Asians” (Linda
Yeung, South Ching Morning Posth, looked into the issue of medium of instruction for ethnic minorities and faund
that ethnic minarity children wsuatly cauld not it in if they atended mainstream schoals right away, whereas
they would find it easier to adapt if they attended scheols designated for ethnic minorities. The report found
that there were araund 20,000 South Asian children of school age, but only seven schools in Hong Kong at the
time were designated for ethnic minarities, offering 2,080 places. Unless their parents could afford privately run
international schools, they would have to wait for a place at government-funded schaols for a period of six to 12
months. And often most of the parents of these children were low-skilled workers or unemployad.
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In response to a query from a journalist, the Education Bureau emphasised their effort in providing access
to education for six to 15-year-old children, and added that their regional offices would assist children who
did not speak Chinese find schools, However, a former Nepalese Ghurkfias who was interviewed said he had
a hard fime finding & schoal that would accept his eight year-cld son, and when he sought help from the
Education Bureau, he was told by staff that they only served local Chinese citizens and later told him that a1l
school places in his district were taken. The social worker assisting the former Ghurkha felt that the Bureau's

neglect over the lack of school places for ethnic minarity children was a form of recial discrimination

The winner of the 2005 Chinese-Language Mewspaper — Fealture Prize "South Asian children's unachievable
dream to learn Chinese” (Denise Maui, Sing Tao Oaily) looked into the difficulties experienced by bath schools
and Seuth Asian schoolchildren when, for the first tme, the government included South Asian students in
the Primary One Admission System. This initiative was meant to help South Asian children gain a place
&t government/aided primary schaols and allow them to learn Chinese at a young age. The intentions of
this scheme were admirable and many South Asian families welcomed it. & South Asian father who was
interviewed was deeply aware that if one did not understand Chinese, manual labour was often the only option
to make a living in Hong Kong. His son, who was bom in Hong Kong and could speak fluent Cantonese, only
lacked the ability to read and write the language. That is why, as a father, he wanted his children 10 learn

Chinese as early as possible in order to secure 2 better future.
Hawever, the actual implementation of the new scheme did not wark as expected. Mainstream schools were

required fo implement the new palicy, but the government did not provide additiona| resources fo schogls.
It was difficull for schools Lo caler for South Asian children while they already had Lo make adjusiments to
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the syllabus. Some South Asian children were then left at where they had been. For example, a South Asian
student who was interviewed was initially very happy when he was assigned to a mainstream primary school
of his first choice, but when be went to register at the school, he was toid that the school could net cater for
his needs and was advised to apply to ancther schaal. In the end his parents had to transfer him to a school
with a medium of instruction other than Chinese. Fermi Wong, then executive director of Hong Kong Unison,
when interviewed estimated that only around 60 non-Chinese speaking children out of a 100 would study
at mainstream schaools due to the lack of supporting measures. She criticised that the povernment offered
subsidises to schoals that accepted new immigrants, but only provided “preparatory programmes” for South

Asian children, which was inadequate.

Language barriers aside, gender-specific issues are another difficully elhnic minorities face in Hang Kong.
A South Asian girl shared her experience in the 2001 ment-winning piece for English-language Newspaper

Feature “Schoals fail South Asians” (Linda Yeung, South China Moring Fost). She mentioned that she
was accustorned to attending classes separately from boys due to her Islamic faith, and found it a little
uncomfortable to have to be in class with the oppasite sex. There were also sorme Muslim parents who were
more conservative and insisted on sending their daughters to schools where boys and girls were segregated.
A 2013 winner for Chinese-Language Television Merits, “Ethnic Minarity School Girls Separated” (Cheng Sze
Sze, Cable TV}, looked into two schools in Hong Kong that completely segregated female Muslim students—
the girls had a different class schedule from the rest of the students so the two groups would barely see each

other, and some of the male Chinese students at these schools were nat even aware of their existence.

Some of the Muslims girls studying at the two schools were forced Lo slay hame for hall & year and even up Lo
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three years, because their parents were unable to find a school that segregated boys from girls. Among these
students, some welcomed gender segregation at their school because they felt it pratected the honaur of their
famnily, for their family may be shamed if they spoke to bays. However, some girls felt that they were deprived
of the right fo education because they had to wait for several years to attend school due to this convention.
While deep down, some actually wished that since they lived In Hong Kong, they could occasionally have
friendly chats with boys. Worried they might be attacked by consarvative Muslims, the principal of the school
had suggested the reporter nat reveal the identities of the girls who shared their true thoughts.

The Commitiee on the Elimination of Racial Discrimination in its 2008 concluding observafions af the
implementation of the ICERD in Hong Kong, expressed concern about the language education for ethnic
minorities: ‘despite the provision of 3 Supplementary Guide 10 the Chinese language curriculum, the
Committes is concerned that no official education palicy for teaching Chinese as a second language for nan-
Chinese speaking students with an immigrant background in Hong Kang has been adopted’. The Committes
also recommended that ‘a policy on Chinese teaching for non-Chinese speaking students from immigrant
background be developed in consultation with feachers as well as the communities concerned. Efforts to
improve the quality of Chinese language education for immigrant children should be intensified” (item 315
Furthermore, the UN Committes on Economic, Social and Cultural Rights in reviewing the Implementation
of the ICESER in Hong Kong also mentioned in its 2014 cencluding observations that non-Chinese speaking
students were discriminated in the public education systerm: ‘despite the recent measures adopted by Hong
Kang, China, on the Chinese Language Curriculum second language Learning Framework and the allocation
of additional funding to support the leaming of Chinese, non-Chinese speaking students continue fo be de

facto discriminated against in the public educalion system’. It recommended that the Heng Kong government
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‘urgently take all necessary measures to eliminate de facto discrimination against non-Chinese speaking
students, including by the reallocation of resources, and to promote their zccess to education in mainstream
schoois. The Committee urges Hong Kong, China, to step up its efforts ta implement legislation and policies
on bilingual education at all levels of education and provide high-quality education in Chinese as a second

language’ (item 52).

On the other hand, 2004 and 2005, which was right araund the time the government launched the public
consultation on legisiating the Race Discrimination Ordinance (Chapter 802), saw mare winning works about
racial discrimination in the Human Rights Press Awards. These included the 2004 merit winner for Chinese-
Language Broadcast - Radio, "Examine racial discrimination” {Yip Koon-lam, Radio Television Horg Kong),
and the 2005 ment winner for Chinese-Languags Broadcast — Racio, “Stop racial discriminalion” (Wong
Pui-san/Tam Pui-ching, Radio Television Hang Kong), both of which looked into the government’s proposals
in the Race Discrimination Ordinance from different perspectives. For example, they looked inta the quastion
of whether the Ordinance should cover new immigrants from Maintand China, an issuz raisad most often by
civic organisations. Another 2005 merit winner for Chinese-Language Broadcast - Radio, “Learn about Hong
Kong's minority South-Asian community without prejudice” (Jace Au, Radio Television Hong Kong), asked
South Asians who spoke fluent Cantonese to express in their own words their views about the proposals for
the Ordinance.

In the end, the Hong Kong government formulated the Race Discrimination Ordinance {in July 2008) before

the Commitiee on the Elimination of Racial Discrimination reviewed it in 2009, and the Ordinance went

into-effect on 10 July 2009, The main goal of the Ordinance s lo prolect people against discrimination,
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harassment and vilification on the ground of their race. Under the RDO, it is unlawful to discriminate, harass

or vilify a person on the ground of his/her race.

Hawever, does the Race Discrimination Ordinance offer enough protection to ethnic minorities? The winner
of the 2014 Student Chinese Ment, “Minority Groups in Hong Kong Don't Have Equal Employment Rights”
{Kei 5ze Ching and Chong Lai Kit / Hong Kong Baptist University, San Po Yan), pointed out that a fair
number of ethnic minarities who did nat speak Chinese had trouble finding a job in spite of their advanced
qualifications. And in Hong Kong, Chinese-language classes for ethnic minorities were targeted at South
Asians, whe constituted more than half the population of ethnic minorities, making it more difficult for athnic
minarities fram Africa o find suitable courses. On the other hand, even though the government offered
Chinese classes and even vocalional raining conducted in English, they were all 100 elementary, thus failing
10 provide any help with employment, The government also had na plans to emulate countries such as the
United Kingdom and United States to encourage hiring based on ability and not Chinese-language capability
by the hiring of ethnic minorities in proportion to the ratio of different minorities 1o the total population. After
all, without sufficient supparting measures for the fargeted education palicies, even those ethnic minorities
who were born and raised in Hong Kong will still find it difficult to master reading, writing, speaking, and
understanding Chinese.

The Committee on the Elimination of Racial Discrimination on reviewing the implementation of the ICERD in
Hang Kong expressed concern in its 2009 concluding ebservations about the definition of racial discrimination
given in the HKSAR Race Discrimination Ordinance. It felt that it ‘is not completely consistent with Article 1

of the Corwention as it does not clearly define indirect discrimination with regard Lo language, and it does not
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include immigration status and nationality among the prohibited grounds of diserimination’. The Committea
also expressed concemns over the scope of application of the Ordinance, which ‘covers certain Government
activities and exercise of its powers in its scope of application, i.2. emplayment, education, and the provision
of poods and services'. The Committee recommended the government bring all government functions and
pawers within the scope of the Race Discrimination Ordinance. It also recommended the adoption of an
equality plan with a view to ensuring the effective implementation of the law and that the Equal Opportunities
Commission be strengthened (ltems 27 and 28)

Refugees

The government has turned a deaf ear on numerous urges made by the UN to extend and apply the Refugee
Convenlion in Hong Kong. However, all the Core International Human Rights Instruments, including the
ICCPR, ICERD and Convention Against Torture, are applicable to Hong Kong

The biggest influx of immigrants inte Hong Kong since refugees fled from China during the civil war in the
19505 was the wave of Vietnamese refugees from the 1970's to 1990's, As the Morth Vietnamese army
sought to reunify the country after the end of the Vietnam War in 1975, the continued instability prompted
masses of Vietnamese to flee the country, The outfiow of refugees was further accelerated when the Sino-
Vietnamese War broke cut in 1979. From 1975 to 2000, Hong Kong took in more than 200,000 Vietnamese
asylum seskers, around 140,000 of who were identified as refugees by the UNHCR and were relocated
overseas. While those asylum seekers wha were identified as nen-refugees returned to Vietnam under either
the Voluntary Repatriation Programme or were sent back through the Repatriation Programme by the Hong
Kong government in 1991, Accerding to information published an the Immigration Depariment website, all
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asylum seekers who returned to Vietnam were guaranteed safety and international assistance, and their
repatriation supervised by the UNHCR. Whereas Vietnamese refugees and other asylum seekers stranded in
Hong Kong until 2000 were eligible to apply for the Local Resettlzment Programme and remain in Hong Kang,
A merit winner of the English-Language Mewspaper category in the inaugural Human Rights Press Awards in
1996, "We Don't Belong in Vietnam” (Marianna Wan, South China Moming Post), contained interviews with a
number of asylum seekers from Vietnam. By 2000, the government had closed all refugee camps,

Apart from Vietnamese refugees, people from different regions have come to Hong Kong seeking political
asylum due ta war, terrarist threat, palitical oppression, gender, religious or racial discrimination and various
olher reasons, but their numbers of course have been far less than those from Vielnam. The Hong Kong
government has the responsibility (o ensure the rights of persons from ‘being subjected 10 Lorurs or Lo eruel,
inhuman or degrading treatment or punishment’ as set out in the ICCPR and Hong Kong Bills of Rights.

Back in 2003, the English-language General News Prize winner “HK policy on asylum seekers is questioned™
{Ravina Shamdasani, South China Moming Posfl had raised doubts about the imprisonment of asylum
seekers by the Hong Kong government. Human rights and legal professionals interviewed for the arlicle
all said that such action by the government violated international human rights law, Under international
guidelines as well as the Universal Declaration of Human Rights, asylum seekers can only be detained under
wery special circumstances, but the Hong Kong government was doing exactly the oppasite of what is clearly

sel out by international law—'detaining asylum seekers unless under special circumstances’. & human rights
lawyer even criticised the government, saying that it was unbelievable that such a financially and economically

developed cily like Hong Kong could nol lake in refugses,
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Awinning work of the 2006 Merit in Photojournalism, “Asylum seekers have no place to stay”™ (Chun Kok-wai,
Ming Pao), documented the hardship 80 refugees endured after the UNHCR announced it was cutting their
subsidies, A companion piece in which these refugees were interviewed found that life was already difficult
even with the subsidy, which was just under $40. One interviewee said he was ‘lasing his mind from boredom”
becauss they were nat allowed to work. Without the subsidy, they could only sleep on the strests or work a5
illegal labourers in order to survive,

The winner of the 2012 English-Language Newspaper — Feature Merit, “Riches All Around. but They
Scavenge io Survive” {Joanna Chiu and K.Y. Cheng, South China Morning Pasfl, looked inte the plight of
asylum seekers in Hong Kong. One interviewed asylum seeker was kept waiting in Hong Kong for three long
years, during which he could not work and with the small amount of allowance he had no chaice bul 1o fight
over food with stray cats. Tortured and persecuted by his government for religious reasons, his claim was
declined in the end, causing him much trustration. The UNHCR also had its hands tied in this case, and
could only hope that the Hong Kong government would eventually sign the refugee convention so as to offer
mare protection for refugees. The lawyer representing these asylum seekers said that the government had no
palitical responsibility to implement these measures because the public was often misled by the government
into believing that these asylum seekers all came to Hong Kong for illegal work and economic reasons, and
hence there was generally a low public regard towards refugees.

The winner of the 2013 English-language Magazine Meril, “Hong Keng's Refugee Shame. But 'Wail, There’s

Hope...” {Samuel Lai Chun Chit and Mark Tihung, Time Out Hong Kengl, gave an account of everyday lives
of asylum seekers in Hong Kong. $1200 oul of the $3000 subsidy they received wenl to rert, and in lhis
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overcrowded city where rent has shot up in recent years, asylum seekers could only afford ta live in pig farms
where conditions were exceedingly poor. Their food allowance also barely covered their neads. They also had
exfra expenses like electricity and water bills, and if they ever had to see a doctor, medical costs would alsa
become an issue. Most asylum seekers were not willing to risk taking up illegal work, but sometimes they
had no choice. For example, an asylum seeker claimed he had to work to pay for his wife's medical fees,
and ended up being sentenced to jall for 15 months, During his imprsonment, his pregnant wife aimost
miscarried in an accident when some ald water pipes burst. Asylum seekers are forced to live in paverty while
they waited for the outcome of their asylum claims. They all wish for their cases to be approved as quickly as

possible so they could start a new life somewhere.

The reporl also inlerviewed a8 number of veluntary organizations thal all claimed the government has
intenticnally made the application process difficult to prevent asylum seekers from coming to Hong Kang
They said that many asylum seekers have been stranded in Hong Kong because their torture claims have
bbeen unreasonably delayed. On the other hand, many in the public, especially some Chinese media that rarely
reported the actual circumstances of refugees in Hong Kang, have labelled asylum seekers as ‘freeloaders’,

thereby creating misconceptions about asylum seekers among the general public.

The Hong Kong government began implementing the Unified Screening Mechanism in 2014 to determine
claims for non-refoulement pratection against expulsion, return or extradition from Hong Kong to another
country. However, the screening measures and safeguards for asylum seekers remain very insufficient and
require further improvement. For example, the govemment is severely understaffed in handling claims, and

information on relevant international situabions s alsa very insufficient, Claimants are required lo oblain reporls
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on their country's human rights conditions from human rights organizations when these types of information

can easily be obtained from the Internet, making the whole process very time-consuming,

In the 2009 concluding obsenvations of the Committee on the Elimination of Racial Discrimination, the
Committee expressed that, ‘while noting the planned legislative framework for torture claimants in Hong Kong
SAR, the Committee is concerned that the State party has not adopted a refugee law as such, including a
screening procedure of asylum claims'. The Committee recommended that ‘the adoption of a law on refugees,
with a view to establishing a comprehensive procedure for the screening of individual asylum claims. [t
furthermare recommends that the righis of asylum-seekers fo information, interpretation, legal assisiance
and judicial remedies be guaranteed. The Commitiee alsa encourages the renewed consideration of the
ratification of the 1951 Convention relaling Lo the Status of Refugees and ils 1967 Protocal’ (ltem 29)

And in its December 2015 concluding observations, the Committee against Torture called on Hong Kong to
‘review the non-refoulement claim screaning procedure in order to ensure that persans in need of international
protection’ {liem 7). Whereas the Committee on Economic, Social and Cultural Rights in its 2014 concluding
observations recommended that Hong Kong ‘adopt legislation on asylum-seekers and refugees in order to
improve their enjoyment of econamic, social and cultural rights, granting them access to legal employment,
including vocational training, and adequate housing” (Item 42).
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QUESTIONS FOR DISCUSSION

Ethnic Minoritics

* Hive you ever mct people from sthni minority comnmunirics? Hew have your vicws and foclings abour them changed after
mecting? Why!

* Do yous hink exhnic minoricies are discrinminated agsimsr in society? What evidence do you have s illustrate thae

* Is ix mare difficult or less difficult for echnic minoriges w keamn Chinese compared with Chinese families? And how are the

difficultics they encounter different? Plosse cxplain in detail.
Refugees

* Do you know which counerics in dhe world take in the most rcfugees:

* Why does the government have the responsibilicy oo sake in asylum seekers from diffeeent regions?

* Please deseribe the treatment given to torture claimants by the Hong Kong gorermment? What's vour opinian on that! Why?

* D you think you may need o seck assistance in other countrics in the furune? Why?

* I you meod eo seck asistance from othes countrics in futire. how would you feel if you were ereed juse [ike how the Houg Kong

government reats tormuse claimants Why?
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FURTHER READING

Ethnic Minaritics

« United Nations. nsermarional Consention on the Etimination of All Formu of tacial Discrimimation. 21 December 1965,

« Unired Nations. Inernavions! Coverant or: Ecemore, Sacial and Cultural Righs. 16 December 1966.

= Unired Nations. fnternasional Covemant an Cvid and Faliticel Rights, 16 December 1966.

= Unired Nacions Commitees un the Eliminaion of Racial Discrimination. Repors of the Commiteee o ohe Elfweimarion of Rectal
Discrimeination. ]?Huguu 2001,

+ Unired Mations Commirtes on the Elimination of Racial Discrimination. durevmarional Canvention on the Elimimation of alf Forms

of Racial imatiun. Consicerni et by st parsies wnler Arsicie 9 uf the Comvention. Concluding ohverrasions
of the Comemitice an the Elemination of Racial Discrimination. 15 Septembes 2009,

= United Narlons Compiee on Econemic, Sockal and Culnural Rights, Conefuding sbserserions on the evond periudic report of
China, includeg Himg Keng, Chim, and Macato, China. 13 June 2014,

Refugees

* United Nations. The Universal Declaration of Human Right 10 December 1948,

= Unired Nadlons, Intermational Covemant on Cvid and Politiced Rights, 16 December 1966,

= United Nations. The 195! Refagee Convention. 28 July 1951,

« United Nations, Comntion against Tarmre g Geher Crued, S or Begrading Trvwement or Pisbomont. 10 December 1934,

« Unleed Matlons €ommites on Econemic. Social and Cultra) Rights, Gonelucling ebsernarions on the sevond pertortic repors of Ohini,
including Hong Kimg, China, snd Macan, Chie. 13 June 2014,

» Unired Nations Commivtes against Torture. iz Nertions Convension againg Torowee and Cvher Cruel, bibwman or Degrasing
reatmment or Penishment, Concleding obserntions on the fifth perindsc report of hinat with repect to Hong King, China. 3 Bebruary
2016,
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CHAPTER 1

CHILDREN'S
RIGHTS
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INTRODUCTION

The Canvention on the Rights of the Child (CRC) safeguards every child's right to life and their development
under a safe environment. Article 6 of the Convention specifies: ‘States Parties recognize that every child has
the inherent right Lo life’, and ‘Stales Parties shall ensure to the maximum extent passible the survival and
developmant of the child’, Furthenmaore, Article 16 indicates that, 'No child shall be subjected to arbitrary or
unlawful interference with his or her privacy, family, or correspondence, nor ta unlawiul attacks on his or her
harour and reputation’, and ‘the child has Lhe right 1o Lhe protection of the law against such inlederence or
altacks’, while Article 23 also ensures children with disabilities enjoy the same rights: 'States Parties recognize
that a mentally or physically disabled child should enjoy a full and decent life, in conditions which ensure

dignity, promote self-reliance and facilitate the child's active participation in the community’

At the same time, the CRC pratects children's right fo freedom of expression, and this is ewdenced by
Articles 12 and 13: ‘States Parties shall assure to the child who is capable of farming his or her own views
the right to express those views freely in all matters affecting the child, the views of the child being given due
weight in accordance with the age and miaturity of the child’, and ‘the child shall have the right to freedom
of expression; this right shall include freedom fo seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of
the child's choice’. Article 15 also clearly recognizes the rights of the child to freedom of assaciation and to
freedom of peaceful azsembly: 'No restrictions may be placed on the exercise of these rights other than thase
imposed in conformity with the law and which are necessary in a democratic society in the interests of national
security ar public salety, public order, the protection of public health or morals or the protection of the rights
and freedoms of others'.
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The CRC also protects the freedom of the child and their exemption from torture or degrading treatments.
Article 37 declares that States Parties must ensure ‘no child shall be subjected to torture or other crusl,
inhuman or degrading treatment or punishment. Neither capital punishment nor life imprisonment without
passibility of release shall be imposed for offences committed by persons below eighteen years of age. No
child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a
child shall be in confarmity with the law and shall be used only s a measure of last resort and for the shortest
appropriate period of time'; and that ‘every child deprived of liberty shall be treated with humanity and
respect for the inherent dignity of the human person, and in a manner which takes into account the needs of
persons of his or her age. In particular, every child deprived of liberty shall be separated from adults unless it
is considered in the child's best interest not to do so and shall have the right to mainiain contact with his or
her family through correspendencea and visils, save in exceplional circumstances',

CHILDREN'S RIGHTS IN HONG KONG

In 1989, the CRC was adoptled by the LN General Assembly; thereafter the British government was approbated
as a State Party after signing the Convention in 1991. In 1994, the application of the Convention was extended
10 Hong Kong; since China is also a State Party, the Convention continued to be applicable in Hong Kang after
the handover. Before the Convention became applicable, Hong Kong's Protection of Children and Juveniles
Ordinance {Chapter 213) was the prevailing legislation with regards to the protection of childeen and juveniles.
The Parent and Child Ordinance (Chapter 429}, passed in 1993, also diminished the discrimination in law
faced by illegitimate children. However, these legislations did not specifically offer safeguards to children’s
right to freedom of expression,
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Many of the award-winning antries to the Human Rights Press Awards focused on children’s rights, with the
impact of government welfare and economic support towards children an important subject. The 20086 merit
recipient in the category of Chinese-Language Newspaper — Feature, Ming Pao's Wu Kwik-yan, discussed the
lack of recreational facilities in Tung Chung in her article, "A long hot summer in Tung Chung / walled city”.
Due to the absence of sports centres, civic centres and swimming pools, and the fact that most families could
hardly afford the hiring cost of recreational facilities, the children who resided in Tung Chung found themselves
often idle during their summer holidays, spending most of their time at home. When most students could not
wail for the arrival of their summer holiday, the summer break became aimost too long for the children of Tung
Chung. This revealed the problem of the lack of facilities for children in Hong Kong, which in turn affected

their exercising of therr rights to leisure and rest.

In his prize-winning article “In the Lens of a Child in Poverty” (2011 Chinese-language Mewspaper —
Feature), Apple Daily's Wong Ka-man interviewed a handful of children from low-income tamilies in an effort
to understand the kind of problems they encountered in their lives. An interviewes said that his mother, who
sold cardboard boxes, would only make $11 after pushing around her cart of boxes for half an hour, As a son,
the inferviewee wanted to lend his mother a helping hand, but his mother worried about him being ridiculed at
schoek—in fact, his classmates did refer t him as a ‘poor kid', The interviewees believed that the government
takes the lead in discriminating against those who suffer from poverty by favouring the business sector.
Ancther interviewee personally experienced the wealth disparity that existed in Hong Kong. She could anly
walch when her classmates devour snacks that they could all so easily abtain. She dream of being a painter,

but due to her circumstances, she would rather take the practical route of becoming a nurse to earn a living.
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In both of their concluding ohservations in 2005 and 2013 on the implementation of the CRC in Hong Kong,
the UN Committee on the Rights of the Child expressed concemns about children’s ecenomic rights and
societal protection. The concluding observations in 2006 stated that ‘the Committee is concerned that in
the Hong Kong SAR insufficient resources are allocated o reduce poverty and that income disparities are
increasing within the papulation. It s concerned that social welfare schemes, which were reduced as a resuit
of the economic hardship of the 1997 Asian financial crisis, have not been readjusted as the economy has
regained its momentum’ {item 19). The committee recommended the Hong Kong government to ensure
‘budgetary allocations [is] targeted towards reducing income disparities, including through increased funding
for social safety nets. I also recommends that an adequate manitoring system be established to ensure that
budgetary allocations benefit the most vuinerable populations’ (item 21). The 2013 concluding observations
painted autthat, ‘in Hang Kong, China, resource allocations to education and social welfare remain inadequate
and da nat effectively target the most vulnerable groups’, The committee recommended the Hong Kong
government spead up their plans to increase public housing supply; and provide societal protection and

effective measures for children and family that are particularly vulnerable to poverty {ltern 13)

Apart from economic protection, Article 13 of the CRC establishes that children ‘shall have the right to freedom
of expression’, The 1997 Chinese-Language Television Special Mention work, “Demacracy in Schools” (Lai
Man-yee, Radio Telewsion Hong Kong), examined the challenges and benefits of democrafization in school
campuses through a realistic drama. Those challenges included obtaining the trust and cooperation from
schopimates, and how lo persuade the school to gather students’ opinions. Even though the school may not
implement students’ suggestions, the consultation process would encourage mare understanding between

the bwo parlies. When Ihe school was mere willing to explain their decisions, it also fostered curriculum reform
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et in reality, is the right to free of expression of children in Hong Kong truly respected? The Committes
on the Rights of the Child ‘remained concerned that children's views are not sought systematically on all
palicies and programmes affecting them’ (item 38) in their concluding cbservations in 2005, The Committee
recommended that the Hong Kong government ‘ensure that children have the right to express their views
freely on all matters affecting them and to have those views given due weight in policymaking, administrative
proceedings, schools and the home' (Item 33), It also suggested that human rights institutions the government
established 'should have a mandate to receive, investigate and address complaints from the public, including

individual children’ (Item 17).

In 2006, a merit winner of the Chinese-Language Magazines calegory, "Rigid school rule suffocate studenis’
voices" (Alice Tong, Ada Wong, Emily Li, Tammy Tse, U-Beat Magazine), revealed a number of over-rigid
school rules, Students were not allowed to wear thick-framed glasses; even the content of their online blogs
(¥anga) was being monitored by the schoal—they could naither write swear words nor criticize their teachers
and the school, Thesa were all violations of students’ privacy and freedom of expression. Those who felt
pressured from these strict rules proceeded to confront the schoal, which always ended up being futile efforts.
Though, there had been rare cases of success—after a conversation between the school and its students,
it was found that the sports trousers students had to wear were too stifling. The school eventually relaxed its
regulation that required students to wear sports uniform on days with physical education classes during the
summer season. This demonstrated that school rules were not as restrictive as they seemed to be. and it all

depended on whether the schaol was willing to communicate with its students.

The Committee on the Rights of the Child had also expressed concerns with the malter of child abuse, Ils
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2005 concluding observations suggested the Hong Kong government ‘define in a more explicit manner the

forms of sexual abuse and increase education and training for professionals working with and for children on

the: , handling and pr ion of all forms of abuse’, and “strengthen coordination and follow-up
of individual cases of abuses, neglect and maltreatment and ensure that all victims of any form of abuse, and
their families, have access to sccial services and assistance’ (tem 58). The 2000 winner in the category of
Chinese-Language Newspapers, Naws Section, “Defention centre for children” {Au Ka-kel, Lai Pui-fun, Ming
Pan) reporied on a 14-year-old bay, whowas sentenced toa juvenile home, being placed in solitary confinement
for three weeks—he was not allowed to read books or be in contact with others. The boy attempted to leave
his raom during his confinement, only (o be charged with 2 criminal offense. However, his legal representative
called atiention to the Reformatory Schools Ordinance, which specifies that although a juvenile home is
authorized o punish their inmales trough isolation, they can only do 5o for a maximum of saven days. The
boy was placed in solitary confinement for three weeks, thus constituting illegal imprisanment. According
o Article 37 of the CRC "no child shall be deprived of his or her liberty unlawfully or arbitrarity. The arrest,
detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure
of last resort and for the shortest appropriate period of time'. Such illegal imprisonment was already a violation
to the Convention; and not being able o read books or be in contact with others for a prolonged period were
alsa considered inhumane or abusive treatments,
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QUESTIONS FOR DISCUSSION

* According to the Convention on the Rights of the Child, what arc the shortcamings of Hong Kongs legilatian on the protection
of childrens rights? Please indicate with cxamples.
* How are childrens righs and other forms of human sighes closely rebavedt

* Whar are the roles of finns in hildren's rights? Please illustrare in derail.

* Do you think the right o fieedom of expression of children in Hong Kong woday bs given the respect they deserve? Please explain

in detail.
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FURTHER READING

» United Nations. Comrention e the Rightt of the Child, 20 November 1989,

« Unired Mations Comminees on the Rights of the Child, Convention an the Rights of vhe Child, Considenation of repares swbmitted by
sutes parties sl arsicls 44 of the convension. Concluding obsersorion: China (inclucing Hang Kowy ol Macim Special
Administeesive Regions). 24 Seprember 2005,

« Uniredd Naslons Commistes on the Righss of tis Child, Convention on the Righ of the Chitd, Conclieing olsersetions on the
combimed thirel and finerth pevsadic reporér of Chin, adapted by the Committee at e sixty-foncrth esrion 16 September-§ Octaber 2013,
29 Qcrober 2013,

» Makala Yousafral (Nobel Peace Prize Lauseate). Speech o the UN General Assembly. “Whar docsn's kill me makes me stronger”

13uly 2013. {/ P in full ala-yousafuai-delivers-dedis

wo-taliban-milisang-widespeech-o-the-un-8706606. hunl |
= Hong Kong Committee for UNICEF and Cable TV. TV Programme for the Convention on the Rights of the Child,
e S

" February 2011, (hops://waw.youtube.com/warchfv=8q FSNdXglJ¥)
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PERSONS WITH
DISABILITIES
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INTRODUCTION

The Basic Law safeguards Hong Kong's equal rights, while related legislation also disallows any form of
discrimination against persons with disabilities. The UN Gonvention on the Rights of Persons with Disabilities
{CRPD) became effective in China in 2008 and applicable in Hong Kong, signifying the government must
secure the rights of persons with disabilities, ensure their equal and sufficient enjoyment of basic human
rights and freedom, and promote respect fowards persons with disabilities. According to Article 1 of the
CRPD, persons with disabilities include those who have long-term physical, mental, intellectual or sensary
impairments which in interaction with various barriers may hinder their full and effective participation in

society on an equal basis with others.

Article 3 of the CRPD establishes its general principles, which include: (a) respect for inherent dignity,
individual autonomy including freedom to make one’s own cholces, and independence of persons; (bl non-
discrimination; {c) full and effective participation and inclusion in society; (d) respect for difference and
acceptance of persons with disabilities as part of human diversity and humanity; (e) equality of opportunity;
(f) accessibility; () equality batween men and women; (h} respect for the evolving capacities of children with

disabilities and respect for the nght of children with disabilities to preserve their identities.

Each article in the CRPD ensures persons with disabilities can egually enjoy civil and palitical rights,
economic, social and cultural rights, exemption against torture and inhuman treatment, education, health
and survival rights, and the rights of women and children with disabilities. Article 24 also establishes that,

‘Blales Parties shall enable persons with disabilities to learn ke and social development skills lo facilitate
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their full participation in education and as members of the community. To this end, States Parties shall take
appropriate measures, including: (a} facilitating the learning of Braille, alternative script, augmentative and
alternative modes, means and formats of communication and orientation and maoility skills, and facilitating
the learning of sign language and the promation of the linguistic identity of the deaf community; (b} facilitating
the leamning of sign language and the promotion of the linguistic identity of the deaf community; {c) ensuring
that the education of persons, and in particular children, who are blind, deaf or deafblind, is deliverad in the
maost appropriate languages and modes and means of communication for the individual, and in environments

which maximize academic and social development’.

Article 9 of the Convention also ensures persons with disabilities can live independently in an accessible
enviranment: ‘1o enable persons with disabilities 10 lve independently and participate fully in all aspacts
of Iife, States Parfies shall take appropriate measures to ensure to persons with disabilies access, on an
equal basis with athers, to the physical erwironment, to transpartation, to information and communications,
including information and communicatiens technologies and systems and to other facilities and services open
or provided to the public, both in urban and rural areas. These measures shall include the identification and

elimination of obstacles and barriers to accessibility’.

RIGHTS OF PERSONS WITH DISABILITIES IN HONG KONG

Although the CRPD enly became applicable in Hong Kong in 2008, legislations against discrimination towards

persons with disabilities can be fraced back ta the 1990's. In 1934, then Legislative Council member Anna
Wu Hung-yuk, GBS, JP proposed a comprehensive saries of equal opportunities bills under the private bills
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protocol, which encompassed areas such as genders, disabilities, family positions, sexual orientation, age,
and races. The government at the time only legislated for gender discrimination and discrimination against
by the enactment of 1995's Disability
Discrimination Ordinance (Chapter 487). In 2008, the CRPD was adopted in Hong Kong.

persons with dunng the 1 period as

Prior to Hong Keng adopting the CRPD in 2008, a number of reports about persons with disabilities were
awarded the Human Rights Press Awards. In 1999, a special mention was given fo "Sign Language a Path
to Education for the Deaf™ (Sarah Chu and Leung Man Yee, U-Beat Magazine) in the category of Chinese-
Language Magazine. The feature article explored the discussion around whether education for persons with
hearing disabilities should adopt the lip reading or sign language teaching method. Those who were in favour
of lip reading believed thal it was easier for students 1o blend into the non-disabled community; while thase
in favour Of sign language believed that lip reading was harder fo master, hence affecting students’ leaming
opportunities, and that sign language would improve their learning efficiency even though it might hinder
effective communications between those with hearing disabilities and non-disabled persens. The choice
between lip reading and sign language as & teaching method is a difficult one. A social worker from the Hong
Wong Association of the Deaf admitted that the best way to let those with hearing disabilities to achieve a full
grasp of knowledge and to faster social integration between non-disabled and disabled persons would still be
encouraging the non-disabled to take up sign language.

The 2006 merit recigient in the category of Chinese-Language Newspaper — Feature, "Hearing-impaired’s

struggle for readable voices" (Wai Ka Yan, Sing Tao Daily), raised the issue that very few movies and television

programmes al the lime provided subliles, thus making it difficull for persons with hearing disabilities 1o
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understand the plots. Even for thase who could lip-read, some foreign films would be released as dubbed
versions without subtities; cartoons were also difficult for the hearing impaired. However, the situation
improved when the governmeant made it mandatory to provide subtitles foe prime time television programmes;
and the popularization of instant messaging tools such as MSN also made it easier for persons with hearing

disabilities to integrate into society, bringing more joy in their |ives,

The UN Committes on the Rights of Persons with Disabilities published their concluding observations
concerning Hong Kong's implementation of the CRPD in 2012, expressing their concerns aver Hong Kong's
special education services: ‘the Committee worries thal the teacherstudent ralio is toe high and that the
training for teachers in special education needs is inadequate. In addition, the Commitles is iroubled by the
I number of sludents with disability in Lertiary education, due to lack of a coherent education pelicy’ (Item
73). At the same time, it took note of ‘the difficult situation of persans with hearing impairments in accessing
information due to lack of official recognition of the significance of sign language by Hong Kang, China. The
Committee is concemed about the lack of training for and services provided by sign-language interpreters’”.
The Committee went on fo recommend the Hong Kong government increase training for and the services

provided by sign-language interpreters (Items 71 and 72).

Apart from the dispute in teaching language, whether women with disabilities, in parficular women with
intellectual disabilities, received sufficient opportunities in education was in doubt as well. In the 2014
concluding observations published by the UN Committee on the Elimination of Discrimination against
Wamen, the Committee evaluated Hong Kong's implementaticn of the Convention on the Elimination of All

Forms of Discriminalion against Women: ‘the Commillee is concerned atiaut reports thal women and girls with
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disabilities, particularly those with intellectual disabilities, have limited access to education.” The Committes
recommended the Hong Kong government ‘remove all obstacles to access to education for women and giris
with disabilities, particularly those with infellectual disabilties, and to ensure the effective participation of
women and girls with disabilities in education’ (Items 60 and 61). Furthermore, the Committee on the Rights
of Persons with Disabilities mentioned in their concluding observations in 2012 that they were concerned with
the rather passive role adopted by the Equal Opgportunities Comimission, which is respansibe for monitoring
and executing the Disability Discrimination Ordinance. They also expressed concern about the discrimination
faced by women and girls with disabilities, citing the repealing occurrence of domeslic violence against

women and girls with disabilities {ltems 55 and 57).

The health of persons with disabilities has also been a facus of winning entries of the Human Righls
Press Awards. The 2001 merit recipient in the category of Chinese-language General News, “Insurance
discrimination against People with disabilities” (To Po Kei, Ming Pao), discovered that nearly one-third of
insurance companies in Hong Kong refused insurance fo persons with disabilities, and that nearly half of
these companies had imposed extra premium to them, revealing how immensely difficult it was for persons
with disabilities to purchase insurance. Such circumstance contravened with Article 25(e) of the CRPD:
‘States Parties recognize that persons with disabilities have the right to tha enjoyment of the highest attainable
standard of health without discrimination on the basis of disability. States Parties shall take all appropriate
measures to ensure access for parsons with disabilities to health services that are gender-sensitive, including
health-related rehabilitation. In particular, States Parties shall prohibit discrimination against persons with
disabilities in the provision of health insurance, and [ife insurance where such insurance is permitted by

nialional law, which shall be provided in a fair and reasonable manner’.
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The Committee on the Rights of Persons with Disabilities also stated in their 2012 concluding absesvations that
‘the Committee is troubled by the fact that the demand for public medical services is higher than the supply.
The Committee is also concerned about the fact that many insurance companies reject the applications of
persons with disabilities, thus leaving them unable to pay the medical fees’. The Committee suggested the
Hong Kong government ‘allocate more human and financeal resources to the public medical services and
arrange the cosperation of the insurance companies' (Items 75 and 76). The discrimination against parsons

with disabilities in the realm of medical insurance has remained at the same level as it did 10 years agp.

The 2005 merit recipient in the category of English-Language General News, "Ah Chi's misery tip of iceberg™
{Polly Hui, South China Marning Post), revealed the impact of the lack of accessible facilities on persons with
disabiliies, Ah Chi was originally an slectrical appliances mechanic, He became wheelchair-bound afler an
industrial accident. In the building where he resided, the lift lobby and front entrance was connected by a
series of narrow stairs. The building management company refused to install a ramp. This meant Ah Chi was
always trapped at home, only leaving his building for follow-up medical care with the help of his wife and five
sirong men, who would carry him in his wheelchair (weighing 150kg in fofal) down the stairs. When Ah Chi
bbrought out his own wooden plank for convenience, his neighbours would respond with looks of disdain. On top
of all that, his emplayer at the time of his injury declared insolvency right after his lawsult ended, therefore Ah
Chi did nat even receive one cent from his $10 million compensation. He could not afford to relocate to other
private housing, and even if he wanted to apply for public housing, he could not meet the assets requirement.
Eventually, he filed 2 compiaint te the Egual Opportunities Commission, which resulted in a fruitless mediation.
His last resart was applying for legal aid to bring a lawsuit against the praperty management company, but Ah
Chi warried thal even if he did win, his neighbours would become even more hostile towards him,
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The Committee on the Rights of Persens with Disabilities also shed light on the lack of accessible facilities
for persons with disabilities to travel independently in their 2012 concluding observations: ‘The Committee
especially regrets that the building standards set out in the “Design Manual - Barrier-Free Access” (Hong
¥ong Buildings Department, 2008) do not apply retroactively and that they are not applicable to premises
under the management of the government or the housing authority, The Committee is concarned that the
monitoring mechanism to evaluate the accessibility of buildings is insufficient, thus restricting the ability
of persons with disabilities to live independently in the community’. The Commitiee thus encouraged the
Hong Kong government to continue reviewing the “Design Manual — Barrier-Free Access” and apply these
standards retroactively to premises under the management of the government or the housing autharity as well
tequally applicable to premises built before 2008). The Commitiee alse recommended that the Hong Kong
governmant should strenglhen the monitaring process of accassibility (Ilems 61 and 62),
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(QUESTIONS FOR DISCUSSION

= Apart fram th aforcmentionad reparts. have you noticed any other problems faccd by perons with disbilitics?

* Fow docs the filure to safcgniand the righs of persons with disabiliy afecr social justice? Why?

* Acconding 1o the informasion sbove, what are the ings of the s policies and measures for persons widh
dissbilities? Tn your opinion. how shauld the government improve its policics and measures te conform te the Convention? Why?
* What are che shortcomings o the current Equal Opporiunities Commision? Whyt How can the EOC take up 2 more proacive

role?

FURTHER READING

« Unired Mations, Coisenthan oir the Eiiminatbon of all Fovmr of Diserinination Agasst Women. |8 December 1979,

+ United Nations. Cousention e the Rights of Persans sishe Disabilicies. & Deceraber 2006.

= Unired Nations Committes an the Righss of Persons with Disabilicies. Conelueling obrervasions on the initial repore of China, adopied
by she Canamiviee at its eighth sesian (17-28 Sepremnber 2012 15 Ocvober 2012,

+ UN Commitee on the Flimination of Discrimination sgainst Women. Concluding ahsersations o the comshined seventh and eightty
pevindic pepars of China, 7 Novemher 2014,

« Eugual € Commision, The Diability ination Oralinance and 1. gy eoc.org hKEOCHGrapl

showcontentasprsicemid- 13647)
« The Hong Kong Society for Rehabilivstion. A4 Visitor Gaide se Acesssibie Faciisies s Hong Kong, 2010,
« Apple Diily. "Over 10 organisstions condemn Ann Chiang’s Mental Theory's Equal Opporrunities Commission demands apology

for her insulting and discriminatory satement”, 1R December 2085,
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