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Background  

Amnesty Interna,onal Hong Kong Overseas makes this submission in response to the Security 
Bureau's public consulta,on on improving the laws on sexual offences in Hong Kong, launched 
in July 2026.  

Under Ar,cle 39 of the Basic Law, the provisions of the Interna,onal Covenant on Civil and 
Poli,cal Rights (ICCPR) as applied to Hong Kong remain in force and are given effect in domes,c 
law through the Hong Kong Bill of Rights. The Conven,on on the Elimina,on of All Forms of 
Discrimina,on against Women (CEDAW) likewise applies to Hong Kong; its Ar,cles 1 and 5 
require States par,es to eliminate discrimina,on against women, including prejudices and 
customary prac,ces based on stereotyped no,ons of gender.  

This submission also refers to the Council of Europe Conven,on on Preven,ng and Comba,ng 
Violence against Women and Domes,c Violence (the Istanbul Conven,on) as a point of 
reference. Although the Istanbul Conven,on is not a treaty binding on Hong Kong, the standards 
it sets on consent, sexual-history evidence and the protec,on of survivors are widely cited as a 
compara,ve benchmark for sexual-offences legisla,on, and this submission refers to it to 
illustrate the specific content of the relevant standards.  

This submission assesses the proposals against the standards above and iden,fies the gaps 
between the dra_ proposals and interna,onal human rights standards. 
 
1. The mental element of rape should focus on whether the defendant confirmed consent 
 
Ar,cle 36 of the Istanbul Conven,on provides that consent must be given voluntarily as the 
result of the person's free will, assessed in the context of the surrounding circumstances.1 The 

 
1 Council of Europe Conven/on on Preven/ng and Comba/ng Violence against Women and Domes/c Violence 
(Istanbul Conven/on), CETS No. 210, 11 May 2011, Art. 36(2). 
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CEDAW Commi`ee, in Ver,do v. the Philippines, recommended that the defini,on of sexual 
assault require the existence of "unequivocal and voluntary agreement" and require proof by 
the accused of steps taken to ascertain whether the complainant was consen,ng. The core of 
this standard is to focus on whether the defendant took ac,ve steps to confirm the other 
person's consent, rather than on whether the survivor refused or resisted.  

Amnesty Interna,onal Hong Kong Overseas welcomes the proposed introduc,on of a statutory 
defini,on of consent and a list of circumstances in which consent is absent.2 However, as to the 
mental element of rape, the proposals require the prosecu,on to prove that the survivor does 
not consent, and that the defendant knows that the survivor does not consent, or that the 
defendant does not reasonably believe that the survivor consents.3 This element turns on 
whether the defendant's belief was reasonable: even where the defendant took no ac,ve step 
to confirm whether the survivor was consen,ng, the offence may not be made out so long as 
that belief is regarded as reasonable; the element does not focus on whether the defendant 
took ac,ve steps to confirm consent.  

The Government should therefore provide in the legisla,on that the ques,on whether the 
defendant reasonably believed that the other person consented, is to be determined having 
regard to all the circumstances, including whether the defendant took steps to ascertain 
consent, and that where the defendant took no such step, the belief should not be regarded as 
reasonable. This does not alter the prosecu,on's burden of proving the elements of the offence; 
rather, it shi_s the focus of the law from whether the refused or resisted to whether the person 
took ac,ve steps to confirm consent.4 
 
2.  Sexual-history evidence should be admissible only under a statutory threshold  

Ar,cle 54 of the Istanbul Conven,on provides that evidence of a survivor's sexual history shall 
be admi`ed only where it is relevant and necessary, that is, where it is relevant to a specific 
issue at trial and of significant proba,ve value.5 

The survivor-protec,on measures under Scope (5) of the dra_ proposals cover anonymity of 
complainants, restric,ons on cross-examina,on as to sexual experience, and facilita,on of 
evidence-giving.6 Sec,on 154(1) of the Crimes Ordinance already restricts such ques,oning, so 

 
2 Security Bureau, Consulta/on Paper on Improving the Laws on Sexual Offences in Hong Kong (2026), paras. 20 to 
22. 
3 Ibid., para. 22. 
4 On the model of seTng the taking of steps to ascertain consent as a criterion for the reasonableness of belief, 
while leaving the burden of proof with the prosecu/on, see Sexual Offences Act 2003 (England and Wales), s. 1(2). 
5 Council of Europe, Explanatory Report to the Istanbul Conven/on, CETS No. 210 (2011), paras. 277 to 278. 
6 Security Bureau, Consulta/on Paper on Improving the Laws on Sexual Offences in Hong Kong (2026), Scope (5), 
paras. 117 to 124. 
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as to prevent the survivor's character being disparaged to create a situa,on favorable to the 
defendant, a purpose consistent with Ar,cle 54.7 

The restric,on, however, applies only to the survivor's sexual experience with persons other 
than the defendant, and under footnote 89 of the Consulta,on Paper such ques,oning may s,ll 
be allowed. The proposals do not provide in legisla,on for the threshold required by Ar,cle 54, 
nor do they address the manner in which such evidence, once admi`ed, is to be presented.  

The Explanatory Report of the Istanbul Conven,on provides that where a court admits evidence 
of a survivor's sexual history, it should be presented only in a way that does not lead to 
secondary vic,miza,on, so that may seek legal recourse without suffering addi,onal trauma on 
account of their sexual history and conduct.8 

The Government should expressly provide in legisla,on for the threshold required by Ar,cle 54, 
namely that sexual history evidence may be admi`ed only where it is relevant to a specific issue 
at trial and of significant proba,ve value; should require the court to record its reasons when 
permigng such ques,oning, and should ensure that, where such evidence is admi`ed, the 
ques,oning is conducted in a manner that does not lead to secondary vic,miza,on.9 
 
3. Image-based sexual abuse and deepfake inLmate images  

CEDAW General Recommenda,on No. 35 states that gender-based violence against women 
includes violence perpetrated in technology-mediated segngs.10 The produc,on of non-
consensual sexual images through genera,ve ar,ficial intelligence is a form of such technology-
facilitated sexual violence. Women, girls, LGBTI people and women human rights defenders are 
dispropor,onately targeted by technology-facilitated sexual violence, which is increasingly used 
to silence public par,cipa,on, damage reputa,ons and reinforce gender-based discrimina,on. 

 
7 Security Bureau, Consulta/on Paper on Improving the Laws on Sexual Offences in Hong Kong (2026), Scope (5), 
para. 119; Crimes Ordinance (Cap. 200), s. 154(1). See also Council of Europe, Explanatory Report to the Istanbul 
Conven/on, CETS No. 210 (2011), para. 277. 
8 Explanatory Report, CETS No. 210, para. 278. The Explanatory Report also makes clear that Ar/cle 54 does not 
rule out the admissibility of such evidence. 
9 On a legisla/ve model giving effect to this threshold, see Criminal Code (Canada), ss. 276, 278.93 and 278.94: 
evidence of a complainant's sexual ac/vity, whether with the accused or with any other person, is inadmissible to 
support an inference that the complainant is more likely to have consented or is less worthy of belief (s. 276(1)), 
and is otherwise admissible only where it is relevant to an issue at trial and of significant proba/ve value (s. 
276(2)), subject to the factors in s. 276(3) and the wriaen applica/on and hearing procedure in ss. 278.93 and 
278.94, under which the court must provide and record reasons sta/ng the manner in which the evidence is 
expected to be relevant to an issue at trial (s. 278.94(4) and (5)). 
10 CEDAW Commiaee, General Recommenda/on No. 35 on gender-based violence against women, upda/ng 
General Recommenda/on No. 19, UN Doc CEDAW/C/GC/35 (2017), para. 20. 
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Hong Kong's current regula,on of image-based sexual abuse derives from the 2021 legisla,ve 
amendments, which created offences of voyeurism, unlawful recording or observa,on of 
in,mate parts, publica,on of images origina,ng from the above two offences, and publica,on 
or threatened publica,on of in,mate images without consent.11 

However, the present consulta,on only brings voyeurism-related offences within the scope of 
survivor protec,on and expands the applica,on of the disposal order. While the defini,on of 
"in,mate image" under sec,on 159AA of Hong Kong Crimes Ordinance (Cap. 200)12 already 
includes an image altered to appear to show an individual's in,mate parts, the exis,ng offences 
enacted by the 2021 amendments a`ach only to publica,on or threatened publica,on; the 
produc,on or genera,on of a non-consensual in,mate image, absent publica,on, is not an 
offence at all, and it is uncertain whether an image wholly generated by ar,ficial intelligence, 
without altering any exis,ng image, falls within the defini,on. The Legisla,ve Council Research 
Office has confirmed this gap, no,ng that the mere genera,on of in,mate images using AI 
without publica,on is not subject to specific offences.13  

Amnesty Interna,onal is of the view that the harm caused by such images arises the moment 
they are produced. Harm does not depend on whether they have been published or 
disseminated; so long as the images exist, the survivor is unable to control their own image and 
reputa,on. The Government should expressly bring the produc,on and publica,on of non-
consensual deepfake and other synthe,c in,mate images within the criminal law, and should 
confirm that the expanded disposal order covers all in,mate images obtained or produced 
without consent, and not only those already published. 
 
4. Resources for implementaLon  

CEDAW General Recommenda,on No. 35 requires States par,es to exercise due diligence to 
prevent, inves,gate and punish gender-based violence against women, including by ensuring 
accessible, appropriate and adequately funded protec,on and support services, and by 
providing systema,c training for judicial and law-enforcement personnel;14 General 
Recommenda,on No. 19 similarly recommends appropriate protec,ve and support services, 
gender-sensi,ve training for judicial and law-enforcement personnel, and refuges, counselling 

 
11 Security Bureau, Consulta/on Paper on Improving the Laws on Sexual Offences in Hong Kong (2026), para. 10. 
12 Crimes Ordinance (Cap. 200), ss. 159AA and 159AAE. 
13 Legislative Council Secretariat, Alternative Redress System for Intimate Image Abuse in Australia and 
Canada, Essentials ISE04/2026 (2026), endnote 5. 
14 CEDAW Commiaee, General Recommenda/on No. 35 on gender-based violence against women, upda/ng 
General Recommenda/on No. 19, UN Doc CEDAW/C/GC/35 (2017), paras. 24 and 30. 
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and rehabilita,on services for survivors.15 Ar,cle 8 of the Istanbul Conven,on requires States 
par,es to allocate adequate financial and human resources, and Ar,cle 25 requires the 
establishment of appropriate and readily accessible support centers for survivors of sexual 
violence; these provide further support.16 

The effec,ve implementa,on of the reform depends not only on the text of the offences but 
also on adequate support services and professional training. The Government should, in taking 
the reform forward, allocate adequate financial and human resources, including survivor 
support services and training for judicial and law-enforcement personnel. 
 
RecommendaLons  

Amnesty Interna,onal Hong Kong Overseas urges the Government to:  

i. Provide in the legisla,on that whether the defendant's belief in the other person's consent 
is reasonable is to be determined having regard to all the circumstances, including whether 
the defendant took steps to ascertain consent, and that where the defendant took no such 
step, the belief shall not be regarded as reasonable; this approach be`er reflects the 
reali,es of sexual violence by moving away from assump,ons about how a survivor should 
respond and instead recognizing that the absence of resistance cannot be taken as 
evidence of consent.  

ii. Provide in legisla,on for the threshold required by Ar,cle 54 of the Istanbul Conven,on, 
namely that sexual-history evidence may be admi`ed only where it is relevant to a specific 
issue at trial and of significant proba,ve value; require the court to record its reasons when 
permigng such ques,oning; and ensure that, where such evidence is admi`ed, the 
ques,oning is conducted in a manner that does not lead to secondary vic,miza,on.  

iii. Introduce provisions addressing rape myths, gender stereotypes, and discriminatory 
assump,ons, and provide training for judicial, prosecutorial and law-enforcement 
personnel, so as to reduce secondary vic,miza,on caused by bias at the repor,ng, 
inves,ga,on and trial stages.  

iv. Expressly bring the produc,on, as well as the publica,on, of non-consensual deepfake and 
other synthe,c in,mate images within the ambit of criminal law, and confirm that the 
expanded disposal order covers all in,mate images obtained or produced without consent, 
and not only those already published.  

 
15  CEDAW Commiaee, General Recommenda/on No. 19 on violence against women (1992), UN Doc A/47/38, para. 
24(t), recommending appropriate protec/ve and support services, gender-sensi/ve training of judicial and law-
enforcement officers, and rehabilita/on and support services including refuges and counselling. 
16  Istanbul Conven/on, CETS No. 210, 11 May 2011, Arts. 8 and 25. 
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v. Allocate adequate financial and human resources to the implementa,on of the reform, 
including survivor support services and training for judicial and law-enforcement 
personnel.  

vi. Ensure that the principles of equality and non-discrimina,on including on the basis of 
sexual orienta,on, as set out in the Consulta,on Paper, are carried through to the actual 
conduct of repor,ng, inves,ga,on, training and support services; to this end, the training 
referred to in recommenda,on 3 should address the elimina,ng bias against marginalized 
group, including but not limited to sexual orienta,on, gender iden,ty and engagement in 
sex work. Support services referred to in recommenda,on 5 should be appropriate and 
accessible to all survivors, including LGBTI individuals and sex workers, so that no one faces 
addi,onal barriers in seeking the protec,on of jus,ce due to their iden,ty or 
circumstances.17 

 
17 CEDAW Commiaee, General Recommenda/on No. 33 on women's access to jus/ce, UN Doc CEDAW/C/GC/33 
(2015), on elimina/ng barriers to jus/ce and addressing intersec/ng forms of discrimina/on. 


