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2018 FHEEBHNABRNBRELR - HAERE - MFESNELERER - BUFRIIRTIERAFEE -

M

ERENGEACERSTE - FEBEAHHEZFNEENERIERBUTREASELRE - HEEAE B
HEZFEBUNBRERE HRXLE, AR "85, & ' AEEENE, - BIEMPILIEER
NFRFR - BUFSIAN "ERZZE ) BIRBSMAARIIEAY - WEREREREZZNECS

HEE - EERVBEFETEREERENERENE -

The human rights condition in Hong Kong deteriorated severely in 2018, especially in the areas of
freedom of expression, peaceful assembly and association. In terms of freedom of expression and
association, the Hong Kong government deprived the civil and political rights of individuals or groups
advocating a change of government or government policies, claiming that any advocacy for Hong
Kong's independence or self-determination, even by non-violent means, threatens “national security”

|”

and therefore is “illegal” or does “not uphold the Basic Law”. The concept of “national security” as
used by Hong Kong government lacks clarity and legal predictability and is arbitrarily applied to
suppress dissent and political opposition. These restrictions have a chilling effect on the enjoyment

of the right to freedom of expression in the city.

O BRBEHBMEESBLUERMIEZMABNEEE " ARHE ) WERIRIE - S/RIEREE
FNSME - SKEMFrEZARNRRNESR - L2HEFENSHANTTEZERNENENRR

HXE  SMPRESE  BUTUSRIZERIR - E—DRITEMREES ~EE  FELARE -

Nine Umbrella Movement leaders were prosecuted on vague and ambiguous charges of the common
law offence of “public nuisance”. By seeking lengthy prison sentences against peaceful protesters,
the prosecution of participants in the Umbrella Movement has a chilling effect on the rights to
freedom of expression and peaceful assembly in Hong Kong, especially when the government could

refer to any guilty verdicts to further charge other Umbrella Movement protesters.
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TFHARERYE "EXZE ) (EZNHETRAOENNREBRD S - EREMABME - #E
BREHE "R, LAANBRG  EMEMBREE - RELREI - 2018 FNMVEXLGEFEREE
B EUH oI REBUABUKAYEE) ; 2018 F - —FHERIMEXEZ 2 ERIVERIIRNEEETHNRE
g5 2015 FNEFBEARMNSHESABREENER - EXEEHSAIRE  BEEZEN
FMZERGIREZEBR X CEBLRTE

The government has more frequently deprived citizens of their rights in recent years by expanding the
interpretation of “national security”. The expansion of the term, sometimes described as extending
the “red line”, making people feel insecure which in turn has led to more self-censorship. In addition
to the media, some cultural venues also self-censored and attempted to cancel activities that might
be politically sensitive. A Chinese artist cancelled an exhibition originally planned in Hong Kong for
security reasons, citing the case of the missing Hong Kong booksellers in 2015 as a reason for not
wanting to come to Hong Kong. When freedom of expression is not protected — and even worse when

the government also imposes restrictions on it, the diversity of culture will also be affected.

11 B BeE—EEHRRSEARKINER - EEEHRS - F&TE - a2REFENARRR -
HEHEREIFBNAERN DL IR EEZ  SRZBERINER "RERESR  ESLBHRKRET
B - 8FEE ; URBRECUHEMEBMERRER - KBRSt HAEEREEN, - DURBRMNIE
HROEE T ZREE—EMEIZ T - EENAE - BRARLFEIERER -

In November the Universal Periodic Review (UPR), a unique process in which United Nations
member states regularly examine the human rights record of individual states, reviewed China
including Hong Kong. Several states raised concerns about and provided recommendations on
human rights in Hong Kong, including the recommendations to “(g)uarantee freedom of expression,
assembly and association, and to remove obstacles to freedom of information on the internet, in
particular for human rights defenders” from France; and “(u)phold the rights, freedoms and rule of

law embodied in the one country, two systems framework for Hong Kong” from Australia.
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1. RERGIBEREBIXRZE
Freedom of Expression and Association, and National Security

1.1

2018 FHEBHNREERMNNE—FTRIL - EBRABHEEZTEBUNBEREBE 'BHXRL

£, BMELEERANFE - RILE "85, 3 ' AEEENE, - BUFSIAN "TBIXZZ ) #
SXRRBMFNARIIRAMY - KBUFERER - 2018 FEUFLULALFEORFIRENEHLE
B - BHESNBUOARBEE - TREANMETERTEMZRNERNETEBEEESNE
BE - FEBBFIOREUTEIREMMIRER - 2 FENRADPEARER I WA LEHIRERS

-

Freedom of expression in Hong Kong further deteriorated in 2018. The Hong Kong
government claimed that any advocacy of Hong Kong's independence or self-determination,
even by non-violent means was “illegal” or did “not uphold the Basic Law”. The Government’s
interpretation of “national security” lacks clarity and legal predictability and was used
arbitrarily. In 2018, the government used it as a pretext to restrict the right to freedom of
expression and association and to repress dissent and political opposition.  Pro-self-
determination party Demosisto claimed that two of their members were detained and
interrogated by the Chinese authorities during their visits to mainland China. The Hong Kong
government did nothing to protect their rights and also did not proactively negotiate with

Chinese authorities to prevent similar happenings in future.
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1.2 3 A FEXRBIEERZEEETEELEWER - MPBEHREMBALETEERE
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a—EmEH - EREUAREECENEENRENT ) !

In March, Benny Tai, Associate Professor of Law at the University of Hong Kong, attended a
seminar in Taiwan, where he discussed a possible future where everyone in China enjoyed the
right to self-determination. The HKSAR government immediately and strongly condemned his
remarks and emphasised that ‘the advocacy of Hong Kong independence runs against “One
Country, Two Systems” and the Basic Law as well as the overall and long term interest of

society of Hong Kong'.?

1.3 7R BFBESTE (LEIEA) 5 8 1% M "#HEEXLZE - ARELE - ARMKF KRE
AREFNBEH.) RER  EZERZERERLBFERERENF HERE
HFHZEEMEARILIFERKEREENF TOUAEENE - REBER SHEEESHULMES
1755 HoRHASTRER - REBFR - WARMEEEERERNRYE - SHHEE

MANSWMEREMIENE - N "BEXRZ: , RENREFMEZERBSZSEFBUEEHNF
Sk o 4

In July, Hong Kong Police cited section 8 of the Societies Ordinance, “in the interests of
national security, public safety, public order, and the protection of the rights and freedoms of
others”®, to recommend the Secretary for Security prohibit the operation of the Hong Kong
National Party (HKNP) because it advocates for Hong Kong’'s independence from China. In

September, the government officially issued the ban on the Party. After the ban, anyone who

IHBHF (FERRFLESESM) (2018 2 3 B 30 H) https://www.info.gov.hk/gia/general/201803/30/P2018033000531.htm?fontSize=11
2Hong Kong government, Response by HKSAR Government to media inquiries, 30 March
2018.www.info.gov.hk/gia/general/201803/30/P2018033000690.htm?fontSize=11

SHEEBHFIBETRITH) (REGEREREERMISES) hitps://www.info.gov.hk/gia/general/201807/17/P2018071700530.htm

* Amnesty International, Hong Kong: Proposed ban on pro-independence political party a dangerous blow for freedom of association and expression, 17 July 2018.
5 Hong Kong government, Response by Secretary for Security to media inquiries (Chinese only), 17 July 2018.
https://www.info.gov.hk/gia/general/201807/17/P2018071700530.htm
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1.4

1.5

IS @ member, raises money, or participates in or acts on behalf of HKNP could be fined or
imprisoned. The Security Bureau claimed that law enforcement agencies would deal with
offences related to the HKNP. The ban is a dangerous blow to freedom of association and
expression in Hong Kong, with potentially far-reaching consequences. To use sweeping
references to “national security” to silence dissenting voices is a tactic favoured by repressive

governments.®

8 B EENETEEUAEEREETEABERER HARNE ISR A
BRI (SRER) TWHRRIER B (Victor Mallet) £55; 10 B - BAMBETES
FEMSEEEER; —EA% - BUBHERREALE - B ERENNERASEFLINE

TRENUEER - KERFBOFEER -

In August, The Foreign Correspondents Club (FCC) hosted a talk by Andy Chan, the convener
of the Hong Kong National Party. The host of the talk was Victor Mallet, a Financial Times
journalist and the vice-president of the FCC. In October, the government denied the
application to renew Mallet’s work visa. One month later, he was turned away at the border
when he tried to enter Hong Kong as a tourist. The refusal to renew Victor Mallet’s visa
appeared to be a delayed act of retaliation by the Hong Kong government for the FCC talk and

damages press freedom in Hong Kong.

1 A-10 B# 12 B - BUREUERBE - 2/\EBMRENBSINIDAE HEMMPDNRERZNE
% BRBEEAREKAINE " AMEEENE,  RESFHEMBEREXIFERER - BUSER
RO S MAEESERN - HIRREER - SATSHREEFREURR MRS 1 k52
BRI EERMFLHERES - & - REIDAZHERIBAR "RBEMNZHEIEES

ARN—BEIR | MEER T AMEEENE, - ERERIAGEERRNFBRESINBUASE

8 Amnesty International, Hong Kong: Proposed ban on pro-independence political party a dangerous blow for freedom of association and expression, 17 July 2018.
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BREME "AAR ) LEUBREANSRELSE -

In January, October and December, Hong Kong authorities banned Agnes Chow, Lau Siu-Lai
and Eddie Chu from standing for LegCo by-elections and the election for non-indigenous
villager representatives respectively. The government claimed that Agnes Chow and Lau Siu-
Lai did “not uphold the Basic Law” due to their affiliated parties’ and their individual views
on self-determination. However, the Hong Kong government’s decision to disqualify them
appears to discriminate against a particular opinion on political grounds, which would be a
violation of freedom of expression. This has made people self-censor their political discourse
for fear of running afoul of the authorities. Later, current legislator Eddie Chu was accused of
“not upholding the Basic Law” because he “implicitly supported independence as an option
for Hong Kong people”. Pan-democrat lawmakers issued a joint statement condemning the
government for political censorship and extending the “red line” to bar candidates from
standing for elections. This is not compatible with the Hong Kong authorities’ obligation to

protect and ensure the freedoms of expression.

1.6 11 B #EZNHXEEERTRARETEESNLZEZRE - REEEEENNEEREE - @
B FERTERBERIRGERBREERZMEAREEITHLE - AR HEAEL " AR
REREABTTENATREREBCAFEZNFE , "REIVE | HRKBAXEREENRH

i - BINE—DSEAREBEREENEE -

In November, Chinese artist Badiucao cancelled his first solo exhibition in Hong Kong citing
security threats from Chinese authorities. The same month, Ma Jian, a Chinese writer was
schedule to speak at the Tai Kwun Centre for Heritage and Arts during his visit in Hong Kong
but Tai Kwun’s management, just days before the event, attempted to cancel the talk because
they "do not want Tai Kwun to become a platform to promote the political interests of any
individual.®” Though later Tai Kwun reversed this decision and allowed the talk to go ahead, it

still raised more concerns of self-censorship.

T https://www.taikwun.hk/zh/taikwun/press/press_release
8 https://www.taikwun.hk/en/taikwun/press/press_release
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FRERNWEERSER 8 H 26 HERKEHATE - eMBREENAIR 2018 F3 A& 8
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B
REFEAERRERNE - BREBMMMETERTE - HREE - AEHMEZRISE]
B 7 ENEG - R —R R ER NS0 BRI IFE R - BB 7 SR E th ES
FiR - BIRSRASEENSLETPEERILEEF BB AUEEIE -

At a press conference on October 26, Hong Kong pro-self-determination party Demosisto
claimed that two of their members were detained by the Chinese authorities during their visits
to mainland China in March and August 2018. They were reportedly interrogated for several
hours about their participation in the Demosisto party, the Umbrella movement and other
protests. One of them reported they were detained in an unofficial detention facility, which
increases the risk of torture and other ill-treatment. Amnesty International Hong Kong
described the incident as “a chilling attempt” by the Chinese authorites to silence Hong

Kong's activists.

TEES X 5 B B R HE2E Related legislation and international standards.
(ARBEBAFMEUAREFBIEAL) ((2K) ) F 21 BEREMFESHRER - 5188 T HIEIE

BEARITEASMERS] - RERBZEZUREREMEPR/EERRZZALHEZE - 2
HIRFF - REAHBES BRI M ARENMNEBRNFTEMMARSE - 1, 1997 F7H 1 H

BIRECEHERE (AK) Wik 1976 FEBERAREE -

Article 21 of the International Covenant on Civil and Political Rights (“ICCPR”) provides for
the right of peaceful assembly. It states “(n)o restrictions may be placed on the exercise of
this right other than those imposed in conformity with the law and which are necessary in a
democratic society in the interests of national security or public safety, public order (ordre
public), the protection of public health or morals or the protection of the rights and
freedoms of others.” The ICCPR was ratified by the United Kingdom in 1976 and extended

to Hong Kong.
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(PEBAMMBGEENBRAK) 5 19 REREEANKESR - 5]AREBSB/IRE L
BEHARERE - WRRRS "EEMANEFNEZE ) 2 " REBRXZZHAHKE - A

HEEsER - o Fhib®E

Freedom of expression is enshrined in Article 19 of the ICCPR, which states that this right
is subject only to restrictions which are “provided by law and are necessary: (a) for respect
of the rights or reputations of others; (b) For the protection of national security or of public
order (order public) or of public health or morals".

mk

HEFAERR 1995 £5#  BMaBEENRERRMRESHREABET RSB A
MEEMB I MEEERRREER Y - BFREKREZERAN (VGAHERRBERZE - 5@
BRAMENENBERRA) E/RANCFEEIR - MFTEREAEM " FERESEEZE
KLz, - INAR T RREEREIFRE ) BEFEE - BARRK - TEEMIIERNDFERAL
BHFBEREEBRBUA , DIK "R EEEE RS ERE - BT - BUFHESES - st
FEZE - BUF - BUFHBSES |

The Johannesburg Principles on National Security, Freedom of Expression and Access to
Information, drafted by experts in international law in 1995, and endorsed by the United
Nations special rapporteurs on freedom of expression and on the independence of judges
and lawyers, in Principle 7 states, “expression which shall not constitute a threat to
national security includes but is not limited to ... advocates non-violent change of
government policy or the government itself" and "constitutes criticism of, or insult to, the
nation, the state or its symbols, the government, its agencies, or public officials, or a
foreign nation, state or its symbols, government, agencies or public officials".

RULIRA - —EANBRERRAIKEILNTRASH TEREBHRENSEE - REEFH
ThIASHAREBNIEENREIRRS - TEZINEE

According to these Principles, freedom of expression can protect ideas and speech that

some may find offensive, and may only be punished if they are intended and likely to incite
imminent violence.
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(PEBANMBGEENBRAK) 5 15 RG] . TETANELTTESATSR  EEE
EREKREZSANBEFAIABURSEESE - ABBURBILBEMESE - FillfofE T AR
ERIEERBERIRE - - MEZ - HUHRUEBIEARESIA - DEABIEMRIRITRIE
LSS -

Article 15 of ICCPR also states: “No one shall be held guilty of any criminal offence on
account of any act or omission which did not constitute a criminal offence, under national
or international law, at the time when it was committed. Nor shall a heavier penalty be
imposed than the one that was applicable at the time when the criminal offence was
committed.” In other words, no new law should be used retroactively to criminally punish
actions that took place before it was in force.

1.9 FMaYE % Our recommendations

BRRESTERARAVIPHNEEMUR (BEXX) WRE - REFENRESR - "BX
Zx ) BRBEFRESHAE  SESEXLZEZMYERESHAEMNRGEZ08EMH
HAIRE - RAEBESERIEERBRINTHT BRI -

The government should protect the freedom of expression in Hong Kong according to its
international human rights obligations and as provided for in the Basic Law. National
security should be clearly and strictly defined in law and any restrictions on freedom of
expression for the protection of national security should be proportionate and necessary.
Only actions which are intended and likely to incite imminent violence may be punished.

10
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2. MEESHEF
Right to Peaceful Assembly

2.2

ik

2018 FHEBNAFESHANABFTNTAME L—ERT - 11 H - 9 B2 2014 F "tz
EE) NAMEREN  SAEEFFREIIE 1 ZEARKRER - BRINEIRER - 2
TRMEFBEEERE  \DAGRERNGTEARE - URBUERHEEHETKE -

The government’s actions threw a gloom over the right to peaceful assembly in Hong Kong in
2018. In November, nine leaders of the 2014 Umbrella Movement protests stood trial. Among
them were Law professors Benny Tai, Sociology professor Chan Kin-Man and retired pastor
Chu Yiu-ming. In addition to these three, the other six were student leaders Tommy Cheung
Sau-yin and Eason Chung Yiu-wa, legislators Tanya Chan and Shiu Ka-chun, and political

leaders Wong Ho-ming and Lee Wing-tat.

ER 9 NEEREMFAMBRES PITREERESHMTES BHEVERN - DR A

I

BEBEEMONESR - EANREEREAMTMIFR N LRNWEFIETRRKERT
BIRFGDRAREZFRAEIERE - EANFEAMUEREREZE 9 A "TARHE L W3E
B BpSUAZ THE—ERMEE - AISIEE - BEZHEERM -

The nine were prosecuted on vague and ambiguous charges, based on their peaceful exercise
of the right to freedom of expression and peaceful assembly, in connection to their actions in

the largely peaceful protests. Prosecutors used press conferences, media interviews and

11
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2.3

2.4

public meetings in which the pro-democracy leaders discussed their non-violence civil
disobedience campaign as key court evidence. Unusually, prosecutors decided to base the
charge against all nine individuals on the common law offence of “public nuisance”, which
both makes the charges more ambiguous and carries harsher sentences compared to similar

charges under statutory law.

EEFETRNTTERRIEREESNEERH - HRELIETHREZERFARRBTE S
ARz - SR AT - BN LEBANAEMABRISERANER - BB EFEERFF

ml)»

BEmBEBENENSHERRE - RREFR 9 BrEUSSEMERTRES - HEEY
BENMRE  RAABNCISIRIARESR "£R . % "Bt AFEARTE ) TEFER - &
—DIRIEE MR ES R E

By continuing to prosecute prominent leaders of the Umbrella Movement protests after undue
delay, hundreds of other protesters remain uncertain if the government is planning to pursue
charges against them as well. This uncertainty, together with the use of vague and ambiguous
charges and harsh sentences, is having a negative impact on the rights to freedom of peaceful
assembly in Hong Kong. The negative impact of potential convictions of Umbrella Movement
leaders could be felt more widely, as the government could refer to these judgements to
further charge some other protesters in the Umbrella Movement in the future with the
offences of “inciting others to cause public nuisance” or “conspiracy to commit public

nuisance”.

2H HEBEATRKRBFAESHE 2016 F 2 H 8 HtZ O HERMNER - MKERU (BL
A1) FTEMABHN T2HERE), FRHAER 6 FERE - R - (RLKRH) ¥ "RH, WE
&= 15 TEUSEFAEENABRRAELE  ZEEBRS . - WABESREES
A EZE TR RBEEB R RERRABEFAIESENMFEESERN - HRBUFZ R (ALR
Bl) AEMHFERZRECEALT - CEATREEREZERBUAE X - BIELEA LS AR
N BEREEEAFNARREE

12
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In February, activist Edward Leung Tin-kei, together with other activists, was sentenced to six
years’ imprisonment, under the vague charge of “taking part in a riot”, for taking part in
unrest that broke out on the night of 8 February 2016. In the Public Order Ordinance, the
definition of riot is vague, and states when any person taking part in an unlawful assembly
“commits a breach of the peace, the assembly is a riot” This law was criticized by the United
Nations Human Rights Council as it may facilitate excessive restriction to civil and political
rights. Due to the government’s repeated use of vague charges of the Public Order Ordinance
to prosecute activists, activists have increasingly argued the government’s motivation is

political and now question the fairness of the prosecutions, even when activists used violence

2.5 HHESEBI K BPRIEZE Related legislation and international standards.
(BEXO%) 2= " EEMNEAREINNE , BEFBHNAREZIIRE - 55 39 RERE
B ( AREANMBOAEABEIRAK) ~ (K - g ESUEEFNNEIRAK) MBS
ARBEARBBENBRATEERNY -

In the Hong Kong Basic Law, human rights are safeguarded under Chapter IlI: Fundamental
Rights and Duties of the Residents in the law. Article 39 expressly states that the
provisions of the International Covenant on Civil and Political Rights (ICCPR), the
International Covenant on Economic, Social and Cultural Rights (ICESCR), and

international labour conventions as applied to Hong Kong shall remain in force.

BEBEAESHEEIGRN 1999 FK 2013 Fri (RAK) REEBNETINVNBRREZLR

BHREE (R2RA) T "ARESEH  RESHEEEREBREEBRRNEEE
8217  WERHNRKRERR - ERUREEREARET N - AW - ZEZRINNES
ol 5| (2ZRAE) - AEMRFTEZEALNE 21 RAMRENER.... . EEFRERS
RAEET 2B - EEIRXFTE RS 21 RRE, °; "ZEERIFINZ : (@) (A%

9 Concluding observations of the Human Rights Committee, Hong Kong Special Administrative Region, UN Doc. CCPR/C/79/Add.117, 15 November 1999, para. 19+
13
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A1) PRRLRERE - Bl TEREL ARSI F. 2k TIFAES . - HERITOUEZEM
H (AREFMNMBCAENBEERAK) EAWAEZIRSE ; (b) #REZr/NEE SR BATE
i ; M) ERERBIECRARMEERE.... FERRERR (ALKA) NERTS
(AREANMBOSEANERAK) NRE - CEEA/ES ERHERSMET RS ERERN

|||

R WAFFARERELEER, 10

The UN Human Rights Committee when issuing its concluding observations in 1999 and
2013 with regards to the implementation of the ICCPR in Hong Kong expressed concerns
over Hong Kong’s Public Order Ordinance stating “(w)ith regard to freedom of assembly, the
Committee is aware that there are very frequent public demonstrations in HKSAR and takes
note of the delegation's statement that permission to hold demonstrations is never denied.
Nevertheless, the Committee is concerned that the Public Order Ordinance could be
applied to restrict unduly enjoyment of the rights guaranteed in article 21 of the Covenant.
The HKSAR should review this Ordinance and bring its terms into compliance with article
21 of the Covenant.” !! “The Committee is concerned about (a) the application in practice
of certain terms contained in the Public Order Ordinance, inter alia, “disorder in public
places” or “unlawful assembly”, which may facilitate excessive restriction to the Covenant
rights, (b) the increasing number of arrests of, and prosecutions against, demonstrators,
and (c) the use of camera and video-recording by police during demonstrations (arts. 17
and 21). Hong Kong, China, should ensure that the implementation of the Public Order
Ordinance is in conformity with the Covenant. It should also establish clear guidelines for
police and for records for the use of video-recording devices and make such guidelines

accessible to the public.” 12

10 Concluding observations on the third periodic report of Hong Kong, China, adopted by the Human Rights Committee at its 107" session (11-28 March 2013), UN Doc. CCPR/C/CHN-
HKG/C0/3, 29 April 2013, para. 10

1 Concluding observations of the Human Rights Committee, Hong Kong Special Administrative Region, UN Doc. CCPR/C/79/Add.117, 15 November 1999, para. 19+

12 Concluding observations on the third periodic report of Hong Kong, China, adopted by the Human Rights Committee at its 107" session (11-28 March 2013), UN Doc. CCPR/C/CHN-
HKG/C0/3, 29 April 2013, para. 10

14
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(FIFEENEAEHENBERRRSE/NRE) B - BRERARE - £OUREPR
BT ABRBLE B ESREMERERTT - BIXEERSLESEM - BBRAHEA
BANER MERARSR (ESRUREESIET - LARIERFREARZE KEMA
AR - (55 28 BR)

The Special Rapporteur on the rights to freedom of peaceful assembly and of association
pointed out that, according to the International Human Rights Law, the exercise of
assembly freedoms should not be subject to previous authorization by the authorities, but at
the most to a prior notification procedure, such a notification should be subject to a
proportionality assessment, not unduly bureaucratic. It only allows State authorities to
facilitate the exercise of the right to freedom of peaceful assembly and to take measures to

protect public safety and order and the rights and freedoms of others.

(FMFETMECERENBRRRREERRIINER - BIFEDRAERERERRRIRS
SERNESEEETHENKMEMS) - Bl - EEEFESLFELEN - SEUTARBEE
SHEERE - MAREBRERNARWASZHITEHE - EERRENERBFLFLEN
ARERESIABIEANER - MARBLUESEANEZRER - (56523 KR)

The Joint report of the Special Rapporteur on the rights to freedom of peaceful assembly
and of association and the Special Rapporteur on extrajudicial, summary or arbitrary
executions on the proper management of assemblies indicates that “failure to notify
authorities of an assembly does not render an assembly unlawful, and consequently should
not be used as a basis for dispersing the assembly. Where there has been a failure to
properly notify, organizers, community or political leaders should not be subject to criminal

or administrative sanctions resulting in fines or imprisonment.”

15
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B EGENTIFEY - BREEEERE - MRFIBHEBESAEZEENER
N TEEH BRI NRE - BREMNSAERERREEERZE - AHZE - 2HK
o REAHBESBERSMANENER - BESEIZEEMERFLRGER - 8
BRErFENNRVPRFIE 2R - BEFTEHE AR Z M -

Although freedom of peaceful assembly is not an absolute, it is only possible to impose
restrictions on these rights if they are provided in law and fit a legitimate aim. The
legitimate aim is limited to the protection of national security or public safety, public order,
public health or morals, or freedom and rights of others. Even when it is necessary to

iImpose the restriction to achieve the legitimate aim it must be necessary and proportionate.

MEMEMS AR NEEHHELEEM—ERENTE  SENHBRRE - BoBEMTE
ZEHENGCEREAERNRSERL - BUAREZEFRABFEMBERE MK - 71
ETRFEEAHAHEBSAER - BMEEFAFLUPI - NRIEEER BN LBEEES
g - HEROIIMIBERARANFRE - oI BEEMIBARGIFFESEFER -

Public protests, by their own nature, involve a certain level of disruption to daily life,
including disruption of traffic. The Special Rapporteur on the rights to freedom of peaceful
assembly and of association stated that, peaceful assembly should be considered as an
equally legitimate use of public space. Temporary disruption of vehicular or pedestrian

traffic is not, in and of itself, a reason to impose restrictions on an assembly.
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2.6 FH A9 Our recommendations

BEIRAGRASTSEEERUT AL B REESAMNEE  ERBEEEEEERMMANFTEES

am A EZ HBERVER | WEEHMFREEFERBUSBENERAHMSERR - DIESIH
arE e MEBETAELAREBEINSE - BUTTERE (A2 RFH) - stHReETE (REERM
BURERNBIBRAK) ZFEORD - £1TEF]  LEFRBANEREER SN FEEZENZRTR
DIREE -

Amnesty International urges the Hong Kong government to drop the charges against the nine
leaders of the Umbrella Movement as they stem solely from the peaceful exercise of their rights to
freedom of expression and peaceful assembly. The Government should stop using politically
motivated prosecutions and other legal procedures against peaceful protesters to silence critical
voices and deter people from participation in the public sphere. Hong Kong authorities should bring
the Public Order Ordinance into line with Hong Kong’s obligations under the ICCPR to respect and

protect the rights to freedom of expression, association and peaceful assembly.
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3. X EIMERE - SRR - EiER - BHERIFEMEA

Leshian, Gay, Bisexual, Transgender and Intersex People

3.1

:', &mé%ugi'?!

QT MRS RERBZBESESEM - WK 2011 FHELF  HFEFEREAR
g ARBRUBEBAEREMEERNIESESRABER - [EPBAREMRBUTRER LA
B - YIBWER B LERER 2017 £ 9 BHEERTMEBIE - At F5HFEHE - PARERS
fELEF - 2018 £ 7 A 4 H - BFAREE 7 AIRERFR QT MEMH =ZEAZREN LR -
AN EHRFEHFEBHEFAGE  Z2HFEFEANEL - QT WEMHEREZEFEER
i oLUIRBABNE

A woman, QT, entered a civil union with her same-sex partner in the United Kingdom. She
moved to Hong Kong for work in 2011. Her partner’s application for a dependent visa was
rejected by the Immigration Department on the grounds that Hong Kong did not recognize
same-sex marriages or civil partnerships. The visa applicant then filed a judicial review to
challenge the government’s decision. While the government prevailed in the first instance, in
September 2017 the Hong Kong Court of Appeal ruled that the Immigration Department’s
refusal was discriminatory.** On 4 July 2018, the Court of Final Appeal turned down the
appeal of the Immigration Department and ruled that the government’s refusal was unlawful

13 QT v. Director of Immigration, CACV117/2016 (HK, Court of Appeal, 25 September 2017)
14.QT v. Director of Immigration, CACV117/2016 (HK, Court of Appeal, 25 September 2017)
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3.2

3.3

and violated the right to equality. QT’s same-sex partner was consequently granted a spousal
visa.

2017 & - SRARSHEIAREEN L NBESHEBIRELENEERZ  ARMHNEMLIREELE
BERFZERBREN  WESK , aRVEESHHRE  FEBUNRE LR LiRAk®E
2018 £ 6 H#E# r ¥R - FEBAEAERMTH EEENERBEENESFEBRE A ATRIRFH
BfE - ZE2HIEHRRE L5F -

In 2017, senior immigration officer Angus Leung Chun-kwong initiated a judicial review
against the Civil Service Bureau because his husband could not enjoy the spousal benefits of
civil servants. The Hong Kong government filed an appeal after Leung won the case at the
Court of First Instance. The Court of Appeal overturned the judgment in June 2018, ruling

that the government could diminish the status of marriage in the eyes of public by granting
same-sex couples access to spousal benefits. Leung has appealed the case.

2018 £ 1 B - HERRAIRRETHORBSHEBIREH - EXRLAREZSEMNRMERBERI
LGBTI BREBEMNREERE  AAGLEEQZEGE /ABRNER - BER - REAUEEHEE
1+ 2E LGBTI BN ZEERNHMERBE/AHESERNVEHFANER - BUTEIFIERE - Z
RETR I EREEEREELEEERZRIEZRT

In January 2018, the Family School Sexual Orientation Discrimination Ordinance Concern

?E )
==

m(T

Group lodged a complaint with the Home Affairs Bureau, requesting all LGBTI-themed
children’s books be removed from public libraries’ open shelves as they send “unethical”
messages. In response, the Leisure and Cultural Service Department removed ten LGBTI-
themed children’s books from open shelves to closed stacks in public libraries. The
Department claimed that the decision was to ensure children receive proper guidance when
reading these books.
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3.4

TR A% 51 Bz B2l PR 1= 3 Related legislation and international standards.

ANESE  AZREKREZBERABELAVERREA - BiE (AREANNBOGEANERAL) 5
K5 26 1%~ (A5 - 8B EEFNBRAN) 5 2 & 3R - EAMFEAKNTR (E
E) B39 IREHRESE -

Equality and non-discrimination are important principles of international human rights law
as indicated in Articles 2 and 26 of the ICCPR and Articles 2 and 3 of the International

Covenant on Economic, Social and Cultural Rights (ICESCR). The covenants are applicable
to Hong Kong in accordance with the Basic Law, Article 39.

mi& ( ARENMBCSENBERAK) KREBDRSMARMERD (FBAREERG)
(BEZEMISE 383 F)SE 1l 8855 LIRETAR " ANRERARARIER Z2EF - Eo
% Be - MRl FES - R HRIEMER KENRSHEEMRER - ME - HEsiEAbin
BnEE, % 22 RMEIR " AABEZZEL—FFESE  HESZEVTSRE B
R, DEARRRLEEOESR  TREAAZZFEEMANZRE - UHERER - Bee - &
Bl - R BRIEMER BERARIAZEE - FE - DESEMS o MEZE
R o

The Hong Kong Bill of Rights Ordinance (Chapter 383, Legislation of Hong Kong), which

DIII’

incorporated most of the ICCPR articles, states in Part Il Article 1(1) “The rights
recognized in this Bill of Rights shall be enjoyed without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status” and Article 22 “All persons are equal before the law and are
entitled without any discrimination to the equal protection of the law. In this respect, the
law shall prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status”.

20



AMNESTY

e | semans INTERNATIONAL
&8 A EIRREIRE 2018 S S S E

Year-end Human Rights Review 2018— Hong Kong

BEER (PREMNNBCREANBR LK) NMSEAESHEET - H 2013 FFES

MEEEE DRAEAEANRILEERENOER - MESZEME - EUEmenE
BREEMSMPABRING ) - WERFBBUG "EERBBRMIDA - ABERRIEE RS A]
MRENIR - RELEREG IEBE R RRACZER - WIRER AR ELIER
MERMEREAMERERIERE - KRB NDTH L - WE "RE (2K) 5F 26 & - EERK
BERENEUEHEZEATARERENEEEENERERN - . © ZEFTEEEEBBUN
"EERER (X)) WREHR ZARLEGRER - B 1WARREERBERBREF
SHHRIER, - 1°

The UN Human Rights Committee stated its concerns in the Concluding Observations in
2013 "“about the absence of legislation explicitly prohibiting discrimination on the basis of
sexual orientation and reported discrimination against lesbian, gay, bisexual and
transgender persons in the private sector” in Hong Kong. The Committee also
recommended the Hong Kong government should “consider enacting legislation that
specifically prohibits discrimination on ground of sexual orientation and gender identity,
take the necessary steps to put an end to prejudice and social stigmatization of
homosexuality and send a clear message that it does not tolerate any form of harassment,
discrimination or violence against persons based on their sexual orientation or gender
identity”, “ensure that benefits granted to unmarried cohabiting opposite-sex couples are
equally granted to unmarried cohabiting same-sex couples, in line with article 26 of the
Covenant” " and “consider introducing comprehensive anti-discrimination laws, in
accordance with the Covenant [which] should impose obligations on the authorities to

promote equality and to eradicate discrimination” *®

15 Concluding observations on the third periodic report of Hong Kong, China, adopted by the Human Rights Committee at its 107t session (11-28 March 2013), UN Doc.
CCPR/C/CHN-HKG/C0/3, 29 April 2013, para. 23
16 Concluding observations on the third periodic report of Hong Kong, China, adopted by the Human Rights Committee at its 107t session (11-28 March 2013), UN Doc.
CCPR/C/CHN-HKG/C0/3, 29 April 2013, para. 19
17 Concluding observations on the third periodic report of Hong Kong, China, adopted by the Human Rights Committee at its 107t session (11-28 March 2013), UN Doc.
CCPR/C/CHN-HKG/C0/3, 29 April 2013, para. 23
18 Concluding observations on the third periodic report of Hong Kong, China, adopted by the Human Rights Committee at its 107t session (11-28 March 2013), UN Doc.
CCPR/C/CHN-HKG/C0/3, 29 April 2013, para. 19
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MEEEZBAEEE (K A AMERANOBRE LK) HHNERGE - 88X
EEAZED - Al 2014 FFFZGERTPRAE " ERMENOMMRRENES - TEHZEMR
¥ HE BEERNEESHE. R "TRZEEREEIA, - BMEFSEEBE "HRE (A
) B 217%E 2 RLERIZESRNELE - A UEREFASEAKENSE 20 58—

ml}

MER (2009 F) - BREERIERIOE, - I " IREEEENR - BESREHSEE €4
MEMBHUAIATEARAZAELE - A ENUCER AR,

The Committee on Economic, Social and Cultural Rights (which reviews states parties’
progress on implementation of the ICESCR) also commented on the issues of non-
discrimination in Hong Kong. The Committee stated its concerns in the Concluding
Observations in 2014 about “the prevalent and widespread discrimination against... as well
as on the grounds of sexual orientation and gender identity, particularly in employment,
education, health care and housing” and “the absence of comprehensive anti-
discrimination legislation” in Hong Kong. The Committee urged the Government to “take
steps to adopt comprehensive anti-discrimination legislation in compliance with article 2,
paragraph 2, of the Covenant and taking into account the Committee’s general comment
No.20 (2009) on non-discrimination in economic, social and cultural rights” and “take
adequate measures to ensure that lesbians, gays, bisexual and transgender persons are able

to fully enjoy their economic, social and cultural rights without any discrimination”. 2°

19 Concluding observations on the second periodic report of China, including Hong Kong, China, and Macao, China, adopted by the Committee on Economic, Social and
Cultural Rights at its 52th session (28 April-23 May 2014). UN Doc. E/C.12/CHN/C0/2, 13 June 2014, para 41
2 Concluding observations on the second periodic report of China, including Hong Kong, China, and Macao, China, adopted by the Committee on Economic, Social and
Cultural Rights at its 52th session (28 April-23 May 2014). UN Doc. E/C.12/CHN/C0/2, 13 June 2014, para 41
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3.5

F P93 5% Our recommendations

FEBRARTER AN AEEZEZEEEGWMNET - & 2016 F£ 1 BhkI—MER
LGBTI ALFEHMNEKRHNMRARSS  FEREERZETEZF BT IDARIEER MR
@~ HRIRBEMEEAS DR - BRFHASEREGSRIFRZES  LEEEEE
BOEB - RIEERMEER - HAREREEASNHIKR - BRESRAESRSEEBFRLE
ERABRBEUEE  AFEEREMED - MAIRREMMEEZTERNEN - WEFEMEE
M RSEaNAFEERHRERN -

The Hong Kong government has the responsibility to implement the international conventions
and take account of the Treaty Bodies’ Concluding Observations. In a research report on
discrimination faced by LGBTI people published in January 2016, the Equal Opportunities
Commission (EoC) recommended the Hong Kong government to enact legislation against
discrimination on the grounds of sexual orientation, gender identity and intersex status.
Amnesty International urges the government to take EOC’s suggestions and enact
comprehensive legislation against discrimination on the grounds of sexual orientation, gender
identity and intersex status as soon as possible. The Hong Kong government has an
obligation to promote equal rights in employment and education. Amnesty International urges
the government to set an example for corporations and educational institutions by not
censoring information related to diversity in sexual orientation, gender identity and sex
characteristics, as well as granting civil servants in same-sex marriages or civil unions access
to spousal benefits.
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