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FROM THE
EDITOR-
IN-CHIEF

Many readers may not understand the international standards of torture. However, no matter
whether in Western or Chinese history, news reports, novels, movies and soap opera, there are
repeated stories on the use of torture to force detainees to make a confession or statement and
in turn many innocent people have been falsely convicted and sentenced to imprisonment for
many years. In reality, it is believed that society does not accept that law enforcement agencies
and officers should use cruel and violent means to force arrested persons to confess or to
torture prisoners.

Ching Cheong was charged with the offense of “disclosure of state secrets” and “espionage”
by the Chinese government. He was jailed for 1,000 days. As he did not plead guilty, he was
punished and was held in solitary confinement for 3 months. Although he was released after
1,000 days, he had been physically and psychologically tortured. He committed himself to
carrying out a campaign to abolish solitary confinement in the world.

In most societies, there is a consensus that the law enforcement agencies and officers are
authorized to do their duty by exercising their power. However, they must still act within the
law. In order to defend the rule of law, the theme of this issue is on the United Nations
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(the Convention against Torture), This will help the public to monitor law enforcement in a
Serious manner.
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IN FOCUS

TORTURE AND THE UN CONVENTION
AGAINST TORTURE

Freedom from torture is an

absolute human right. It is prohibited in any
circumstance. Article 5 of the Universal Declaration of
Human Rights and article 7 of the International Covenant
on Civil and Political Rights (ICCPR) enshrine that "no one
shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment". Article 4(2) of the
ICCPR stipulates that no derogation or restriction can be
imposed on the freedom from torture even in time of
public emergency.

The United Nations Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
(UNCAT) stipulates the State Party's obligation to prohibit
against torture by public officials. lts implementation is
monitored by the United Nations Committee Against
Torture. Since the adoption of the UNCAT in 1987,
freedom from torture has become a part of customary
international law and is applicable in all countries. !

WHAT IS TORTURE?

Torture means an act in which physical or mental severe
pain or suffering "is intentionally inflicted on a person” for
the following purposes: "obtaining from him or a third
person information or a confession”, "punishing him for an
act he or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of
any kind". (Article 1)

The UNCAT only governs the act of torture "inflicted by or
at the instigation of or with the consent or acquiescence of
a public official or other person acting in an official
capacity”. But it "does not include pain or suffering"
‘arising only from lawful sanctions". (Article 1)

However, the Commitiee Against Torture stresses that the
Government also bears the responsibility to prohibit
torture and cruel, inhuman or degrading treatment or
punishment (ill-treatment} by private actors. When the
government or public officials "know or have reasonable
grounds to believe that acts of torture or ill-treatment are
being committed by non-State officials or private actors”,
they should "exercise due diligence to prevent, investigate,

prosecute and punish such private actors® consistently
with the UNCAT. Otherwise their "indifference or inaction
provides a form of encouragement andf/or de-facto
permission”. &

Besides, the UMNCAT offers protection for persons
exercising "the right to seek and to enjoy in other countries
asylum from persecution’. 'No State Party shall expel,
return (‘refouler’) or extradite a person to another State
where there are substantial grounds for believing that he
would be in danger of being subjected to torture”. (Article 3)

IS TORTURE DIFFERENT FROM ILL-TREATMENT?

Torture and ill-treatment differs in the "severity of pain and
suffering”. ¥ While the former is in a more severe manner,
both of them are indivisible.

ABSOLUTE PROHIBITION AGAINST TORTURE

Torture is prohibited in all circumstances. Regardless of "a
state of war or a threat of war, internal political instability or
any other public emergency’, no exceptional
circumstances "may be invoked as a justification of
torture”. (Article 2(2)).

After the terrorist attacks in the United States on 1
September 2001, the Committee Against Torture
reiterates that "the obligations in articles 2 (whereby "no
exceptional circumstances whatsoever...may be invoked
as a justification of torture®), 15 (prohibiting confessions
extorted by torture being admitted in evidence, except
against the torturer), and 16 (prohibiting cruel, inhuman
or degrading treatment or punishment})® “must be
observed in all circumstances" ™

TORTURE SHOULD BE CRIMINALIZED

The State Party "shall ensure that all acts of torture are
offences under its criminal law" and “apply to an attempt
to commit torture and to an act by any person which
constitutes complicity or participation in torture'. (Article
4(1)) It is not a reasonable defence or justification for
perpetrators to execute "an order from a superior officer or
a public authority". (Article 2(3))




For the statement extracted by torture, it "shall not be
invoked as evidence in any proceedings, except against a
person accused of torture as evidence that the statement
was made’. (Article 15)

HOLD THE PERPETRATORS TO ACCOUNT

If there is an allegation of a person being tortured, the
State Party should "promptly and impartially’ investigate
the allegation and take steps "to ensure that the
complainant and witnesses are protected against all
ill-treatment or intimidation as a consequence of his
complaint or any evidence given". (Article 13) If the
allegation is substantiated, the State Party "shall make
these offences punishable by appropriate penalties which
take into account their grave nature". (Article 4(2))

REMEDY FOR VICTIM

The victim of an act of torture has "an enforceable right to
fair and adeguate compensation, including the means for
as full rehabilitation as possible®. If the victim dies of
torture, ‘his dependants shall be entitled to
compensation". (Article 14)

PREVENTION OF TORTURE

To prevent torture, the State Party "shall take effective
legislative, administrative, judicial or other measures to
prevent acts of torture in any territory under its
jurisdiction". (Article 2(1)) It "shall ensure that its
competent authorities proceed to a prompt and impartial
investigation, wherever there is reasonable ground to
believe that an act of torture has been committed in any
territory under its jurisdiction”, (Article 12)

The State Party may look into the Istanbul Protocol
Manual on the Effective Investigation and Documentation
of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment in 1999.8! |t should also
provide basic guarantees to persons deprived of liberty
such as "maintaining an official register of detainees, the
right of detainees to be informed of their rights, the right
promptly to receive independent legal assistance,

independent medical assistance, and to contact relatives'
efc. ¥l

Furthermore, the State Party shall provide human rights
training for public officials including “education and
information regarding the prohibition against torture are
fully included in the training of law enforcement
personnel, civil or military, medical personnel, public
officials and other persons who may be involved in the
custody, interrogation or treatment of any individual
subjected to any form of arrest, detention or
imprisonment". (Article 10)

PROTECTION OF UNDERPRIVILEGED GROUPS

The Committes Against Torture opines that the State Party
shall protect "certain minarity or marginalized individuals
or populations especially at risk of torture”. Its protection
should apply to all persons "regardless of race, religious
belief or affiliation, political or other opinion, gender,
sexual orientation, transgender identity, mental or other
disability", ‘persons accused of political offences or
terrorist acts, asylum seekers or refugees' etc. ® The
Committee is particularly concerned with torture or
ill-treatment based on gender. For instance, women with
characteristics of ‘race, nationality, religion, sexual
orientation, age, immigrant status etc" may be subjected
to risks of torture including "deprivation of liberty, medical
treatment, particularly involving reproductive decisions,
and violence by private actors in communities and
homes’. Man are also subjected to 'rape or sexual
violence and abuse". All persons may be subjected to
torture or ill-treatment "on the basis of their actual or
perceived  non-conformity  with  socially  determined
gender roles" !

Footnote

(1] UN Committee Against Torture, General Comment No.2: Impiementation of
article 2 by Stafes parties. 24 January 2008. Para 1.
(2] Ibid. Fara 18.

{3} 1bid. Para 10.

{41 Ibid. Para 3.

(5] Ibid. Fara 6.

6] Ibid. Para 14.

{71 Ibid. Para 13.

(8] Ibid. Para 21.

{97 Ibid. Para 22.
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KEY FACTS ABOUT
I TORTURE
Over the last 5 years, Amnesty
International has reported tortoure
in at least 3 quarters of the world.

Nearly half of the respondents
fear torture if taken into custody

%

More than 80% want strong laws
to protect them from torture




INTERVIEW:
TORTURE AND

THE UN CONVENTION
AGAINST TORTURE

@/ Amnesty International Hong Kong
A/ Mark Daly, Human Rights Lawyer

How to distinguish between torture and cruel, inhuman or
degrading treatment or punishment (CIDTP)? What is the level
of severity?

The main difference is the mental intent. Regarding torture, it has
to be proved o have been done with a particular purpose. The
threshold is high. Whereas for CIDTP, the mental elerment or purpose is
not reguired. One of the classic examples are prison conditions. If the
prison conditions are bad, this may match the definition of CIDTP
whereas it may not be a definition of torture.

Freedom from torture is ahsolute. But is freedom from
cruel, inhuman or degrading treatment or punishment
ahsolute?

Yes. Freedom from CIDTP is also absolute. According to the case
of Ubamaka Edward Wilson v, Secretary for Security and Director of
Immigration in 2012 [1] the Court of Final Appeal of Hong Kong says
that the right to protection against CIDTP is an absolute and
non-derogable right. It is a "universal minimum standard”.

At times of emergency and imminent terrorist attacks,
should torture and cruel, inhuman or degrading treatment
retain its absolute nature?

At times of emergency and imminent terrorist attacks, torture and
CIDTP should retain its absolute nature. By looking at article 3 of the
Hong Kong Bill of Rights and article 2(2) of the United Nations
Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (UNCAT), the same principle should apply
by which "no exceptional circumstances whatsoever, whether a state of
war or a threat of war, internal political instability or any other public
emergency, may be invoked as a justification of torture”.

As the UNCAT prohibits torture by official or with official
approval, why does the UN Committee Against Torture, which is
responsible for overseeing the implementation of the UNCAT,
concern about domestic violence and corporal punishment?

It is important not to absolve the state's responsibility for torture or

CIDTP. There is a principle called the "acquiescence principle”.
Regardless of the forms of torture or CIDTP or whether it is done by a
private actor, if the government knows about it but does not take steps
to eradicate it, it still falls under the protection and jurisdiction of the UN
Committee Against Torture, You do not want to see that the government
subcontracts violence out to other actors and turn a blind eye to it.

What is your comment on the situation of torture and cruel,
inhuman or degrading treatment in Hong Kong?

We are fortunate fo live in Hong Kong. The rule of law and the
training of the disciplinary forces in Hong Kong are still a lot betier than
other jurisdictions particularly in Asia. This does not mean that we need
not be very vigilant because we could quickly lose that. So my answer
to your question is vigilance. We should not fall aslesp. It is important
for lawyers and non-governmental organizations (NGOs) not to be
complacent. The judiciary particularly needs to continue to ask
questions and hold the authorities accountable with respect to violence
perpetrated by the disciplinary forces.

The latest high profile case of torture or CIDTP would be the case of
Erwiana who was an Indonesian migrant domestic worker abused by
her employer in Hong Kong. The powerlessness of the migrant domestic
workers is highlighted in such a case. For instance, the two-week rule
and the live-in requirement [2] are just the tip of the iceberg. These rules
put migrant domestic workers into a vulnerable position. It is difficult for
them to speak out as they face the risk of losing their jobs, being forced
to po home after being fired and are vulnerable to violence. This
situation is similar to that of asylum seekers. They have no voice. They
are forced to endure things instead of standing up for their rights.

For asylum seekers and refugees, there is an "Unified Screening
Mechanism” (LUSM] for determining their status in Hong Kong. This laoks
into whether they would face torture or CIDTP on returning to their
countries. However, there is a big problem with the mechanism as it takes
so long to get up and running. Instead proactively assisting such people, it
takes a long time for the Hong Kong Government to set up a proper and
fair system. Forced by litigations, the Hong Kong Government finally set
up a comprehensive screening mechanism last year which international
and local experts have been demanding for 10 years.

The asylum seekers and refugees live in limbo. Their situations in
many cases reach the threshold of CIDTP. For instance, they do not
live with dignity as they live in poor conditions. They are not able to




support their families as they are not allowed to work although they
may stay here for many years. It is not a good way to treat the less
fortunate in Hong Kong.

It would be better if Hong Kong had an independent human rights
commission and more menitoring mechanisms in place to combat
torture.

In what way is the UNCAT useful for human rights protection
in Hong Kong? Are there any successful examples?

| am very critical of the UN system particularly its bureaucratic
nature and politicization. However | still think that we need to work to
have a more useful UN mechanism for better enforcement.

It is useful to have comments and concluding observations issued by
the LN treaty bodies which comprise human rights experts. Not only
the UNCAT, the UN treaty bodies scrutinize governments including the
Hong Kong Government's work for human rights. The Hong Kong
Government takes the UN scrutiny seriously. Its delegation to the UN
hearings consists of about 10 public officials. It is held accountable to
the UN treaty bodies. Infernational scrutiny is important.

[t would be better if the Hong Kong Judiciary pays more regards to the
UN concluding observations and take thern more seriously. Sometimes
they do not This may be due to a lack of understanding of the
international human rights regime. But if the Hong Kong Judiciary does
guote the UN instruments in their judgments, it would boost the
international human rights regime and the enforcement of human
rights. A lot of work needs to be done on education for local judges,
politicians and NGOs and international lobbying work.

The UNCAT is useful for human rights protection in Hong Kong. One of
the successful examples is that the Court of Final Appeal of Hong Kong
makes reference to the general comments of the UN Committee
Against Torture in its judgment of the case of Prabakar, [3]

What makes you actively engage with the UN treaty bodies
hearings on Hong Kong?

Another value of the UN treaty bodies hearings is that the Hong
Kong Government is forced to account for its promises to the

international bedies. There are documents in the public domain and
they are wuseful for local litigations. The process also fosters
transparency of the Government and it has to owe up to its promises. It
is also helpful in shedding light on particular abuses.

In 2008, China held a press conference criticizing the
members of the UN Committee Against Torture after the
release of the concluding observations on China. Does it
happen to other treaty bodies and why?

[t happens with all the freaty bodies and not just China. This is the
politicization of the process, which is a natural part of the process. The
governments may deny that various abuses have taken place.

The Committee composed of experts would weigh up the information
provided by the human rights groups, complainants and the
governments. While some governments may try to improve the
remedies, some stonewall. Cbviously, there is a gradient variance to
governments' reactions.

The fact that some governments criticize the UN treaty bodies and
justify their acts means that they are responsive and sensitive to the
international criticisms.

Is there anything else you would like to share with us?

MNGOs including Amnesty International should continue to use the
LN mechanism. They should submit reports and get credible evidence
o the UN in order to continue o bring things to the light especially in
such an increasingly difficult environment in Hong Kong. There is
increasing politicization of human rights. People do not speak out even
when they should do so. We rely more on NGOs and NGOs should
continue to brings things to inform the public and make a difference.

Footnote

[ITFACV 152011, 21 December 2012,

{21 Regarding the two-week rule, migrant domestic warkers in Hong Kong must find new
employment and obiain an approved work visa within 2 weeks of the expiration or premature
termination of their employment contracts. Otherwise, they must leave Hong Kong, For the
live-in requirement, migrant domestic warkers are required to live with their employers.

(3] Secretary for Security and Saktheve! Prabakar. FACY 1622003, 8 June 2004,
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The UN Committee Against Torture is going to hold a hearing on the implementation of the
United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (UNCAT) in Hong Kong during November and December this year.
Priar to the hearing, the Committee Against Torture released the list of issues” in June and
requested the Hong Kong Government to submit further information.

Examples of issues concerned by the Committee:

THE RIGHTS OF PERSONS DEPRIVED OF LIBERTY (PARA 3)

e The measures taken by the Government to ensure the following rignts: "the right to be informed of
the reason for arrest, fo have access o a lawyer of their choice, to contact family members and to
promptly receive an independent medical examination”

THE RIGHT TO SEEK AND TO ENJOY IN OTHER COUNTRIES
ASYLUM FROM PERSECUTION (PARA 6)

e The Government should provide information regarding the "Unified Screening Mechanism”
including its implementation, criteria for assessment and whether the assessment is "conducted in
a child, gender and culture sensitive manner’

IMPARTIAL INVESTIGATION OF TORTURE (PARA 22)

e The Government should "comment on reports of police attacks and excessive use of force by police
against peaceful protestors, including the use of pepper spray, batons and tear gas" during the
Umbrella Movement between September and December 2014

e Whether "an investigation was openad with regard to the alleged beating of Ken Tsang by several
police officers in the Admiralty protest zone on 15 October 2014

COMPLAINTS SYSTEM AGAINST POLICE MISCONDUCT (PARA 23)

® The appointment process and the criteria for selection of the Independent Police Complaints
Council {IPCC} members

® "Steps taken or envisaged to establish a fully independent mechanism mandated to receive and
investigate complaints on police misconduct’

PROHIBITION ON CORPORAL PUNISHMENT OF CHILDREN
(PARA 26)

Sieps taken by the Government 10 “ensure that corporal punishment of children is explicitly
prohibited in all settings":

"o repeal the reasonable chastisement defence”

= "offorts to promote positive, non-viclent and participatory forms of childrearing and discipline”

TRANSGENDER PERSONS (PARA 28)

e "Steps taken or envisaged to repeal mandatory surgery requirements for transsexual persons to
gain official gender recognition”
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GOOD
NEWS

NIGERIA: MOSES AKATUGBA WAS PARDONED!

Moses Akatugba, one of the Write for Rights 2014 cases, has been granted a pardon. This
decision was made by Emmanuel Uduaghan, the Governor of Delta State in Nigeria on 28 May

2015b.

Moses was 16 when he was arrested in November 2005 under suspicion of armed robbery, a
crime he said he never committed. He spent more than 3 months in police detention centre
and claimed that he only confessed after he was severely tortured. He was also subjected to
an unfair trial and was sentenced to death by hanging in November 2013.

possible without you!

"] am overwhelmed.

HONG KONG CITIZEN'S DEATH SENTENCE IN VIETNAM
CHANGED TO LIFE IMPRISONMENT

Ngan and Chan are Hong Kong residents who have been facing
imminent execution for drug trafficking in Vietnam since May 2008.
However, their boss testified in the court that they were driver and
assistant and they knew nothing about the drugs.

AIHK received a letter from Ngan's wife in the summer of 2013, We
assisted their families to have meetings with the Hong Kong
government. We also collected signatures from general public in
Hong Kong and sent the petitions to the Vietnam Embassy. Ngan's
sentence was then changed from death sentence to life imprisonment
in May this year. Unfortunately Chan remains in death row and he will
be at risk of imminent execution.

Thank you all, especially students in Hong Kong International School and the Island School for
the relentless work you have put into Moses' case. This amazing result would have not been

Please see a very inspiring and powerful message from Moses:

| thank Amnesty International and their activists for the great support that
made me a congueror in this situation.

Amnesty International members and activists are my Heroes.

| want to assure them, that this great effort they have shown to me will not be in vain,
by the special grace of God | will live up to their expectation.

| promise to be a human rights activist, to fight for others."

SINGAPORE: TEENAGER AMOS YEE WAS RELEASED

Amos Yee, the 16-year-old teenager from Singapore, was charged
and detained by the authorities for posting a video online which
criticized the then Prime Minister Lee Kwan Yew and publishing an
animation which satirized Lee and Margaret Thatcher, the then Prime
Minister of the United Kingdom,

On 6 July 2015, the Singapore Court sentenced Amos to 4 weeks of
imprisonment. Since he had been detained for over 4 weeks, he was
released on the same day. It was known that he would lodge an
appeal.

We thank our Urgent Action Network members who joined our action
on 5 July at the Consulate-General of Singapore along with members
of various civil society groups.
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LOCAL
HAPPENINGS

THIS IS YOUR PAGE:
CHRISTINA FONG WAI SUM

Why did you join

the University Al Club
of Amnesty
International?

| have heard countless times that "human rights are the rights possessed
by all'. However, witnessing human right conditions around the world has
led to my realization that without action, this vision is barely utopian.

Not many local college students pay attention to human rights issues,
some even have never heard of Amnesty International. Seeing some of
my friends studying overseas joining the Al club activities in their
colleges, | was amazed by the fact that there were no such student
organizations in Hong Kong. which sparked me to join the very first joint
university Al club with Amnesty International Hong Kong and set up our
own HKU Al Club with a few of my enthusiastic university friends in the
University of Hong Kong (HKU).

Can you briefl
introduce us the
activities that you
have held?

I the subgroup "No Violence Against Women" of the University Al Club
to which | belong, we held an activity in HKU in late May to delve into the
issue regarding Morocco's law permitting rapists to escape legal
sanctions by marrying their victims under 18. We used the "sound library”
to provide participants with different sounds, which encouraged them to
evaluate the issue from different perspectives.

CHRISTINA FONG WAI SUM

OCCUPATION

THE PRESIDENT OF
HKU Al CLUB

YEARS WITH US
1 YEAR

As for the HKU Al Club, apart from the orientation day, we had a film show
of "Saving Face" and a "High Heel March” to promate women's rights. We
also collected signatures in the campus to support 5 women's rights
activists who have been detained in China for calling for an end to sexual
harassment on the eve of International Women's Day. We were delighted,
meanwhile, to have Justice Centre to come to HKU to talk about the
situation of refugees in Hong Kong; we put a wooden cage with related
infographics to deepen students’ understanding towards the issue.

Has joining the
University Al Club
changed your view of
human rights?

In the past, the more news | read and the more | learnt about human
rights conditions, the more confused, and sometimes frustrated, |
became. However, after joining the Al Club, | developed a deeper
understanding regarding the work of Amnesty International, and my
understanding of human rights was no longer abstract. As | see it,
human rights are not merely treaties, and with public support, we can
make a change and defend human rights.



FUNDRAISING:
VISIT Al INDIA

Wh h Fundraisers from Al Korea, Al Mongolia and AIHK visited Al India for
a a re e the fundraising skillshare workshop in June 2015. Researchers
from Al India also introduced the "Stop Violence Against Women"
0 hsta c I e s to campaign to us. AIHK is going to have a series of events to support
the women and gitls in India. Please stay tuned and join us!
ting human
rpigohtsoedﬁcation In

schools?

Promoting human rights education in schools, we meet people with : ,| }
diverse opinions, some of them often spend more than half an hour U 1
at our booth giving speeches of their own. The most unforgettable ]

incident was that we once received a letter, written by "Big Mouse”,
and its content was full of criticisms and contempt. But still, people
are only exercising their freedom of expression. Yet, to me, the
biggest obstacle would be the low participation of students. In our
previous events, participants were mostly exchangs students, with a
handful of local students. We are now actively searching for solutions

to attract more local students to join our events.
Girl Power! This group of young and energelic girls is the

H 1l
telemarketers of Al India fundraising team. They call hundreds of
p e rs u a e yo u n g supporters to promote human rights values every day. It has never

been an easy job but they are very committed and proud to be part

peopleto
articipate In our g™
uman rights

movement?

| think that young people's own experiences of social injustice do not
provide enough incentives for them to participate in the human rights
movement of Amnesly International. We should use actual cases lo
illustrate how, in reality, the human rights mavement of Amnesty
International have brought hope and changes to people. This illustration,
in turn, would be an incentive for young people to join the movement.

=




A WHEEL OF TORTURE AT A SECRET TORTURE CELL
IN THE PHILIPPINES

In 2014, a secret torture cell and a wheel
of torture were discovered in a police
intelligence facility in the Philippines. The
detained persons were coerced into
spinning the wheel to determine what kind
of torture they would receive, For instance,
if the wheel landed on "Paniki®, the
detainee would be hung upside down. If
the wheel landed on "Manny Pacman”, the
detainee would be beaten.
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