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FROM THE
EDITOR-
IN-CHIEF

The Hong Kong public has only widely heard of the national security law since 2003. At that
time, the Hong Kong government was trying to enact legislation concerning national security
according to article 23 in the Basic Law. Since then, the public have been worried if human
rights would be easily abused by the government in the name of national security. On the one
hand, the concerns came from the vague definition of national security. The public continued
to question the actual meaning of "national” whether it refers to the country? The people? The
government? The ruling regime? It is believed that the clarity of the term can significantly
influence public opinion over the legislation. On the other hand, there are many examples in
Asia showing how easily governments can manipulate the usage of national security laws. For
example, in Singapore, some social activists were jailed under the Internal Security Act (ISA)
only because of running a drama club to reveal social problems but which so happened to
become very popular with the public. In 2000 in Malaysia, activists were jailed under the |SA
as they had criticized the unfair trial of Anwar |brahim, the ex-deputy prime minister. Amnesty
International Hong Kong also joined the campaign to demand the release of these ISA
detainees in the past. As there are suggestions to enact the article 23 legislation again, we
have decided to make the national security law the theme of this issue to provide more
information for the public to engage with this discussion.

[ would also like ta recommend that you read the item: This is your page. We have received a
lot of positive feedback over the cover design of the magazine. Therefore we have interviewed
Gary, our magazine layout designer in which he explains to you why he is so committed to
Amnesty International Hong Kong and how he manages to help us carry out these human
rights education projects. If you share his beliefs, you are mest welcome to contribute your
expertise by becoming one of our volunteers!
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IN FOCUS

NATIONAL SECURITY AND
HUMAN RIGHTS

Human rights can be divided into absolute and qualified rights
according to international human rights treaties. No restriction
or derogation can be imposed on absolute rights by the
government in any circumstance. One example of absolute
right is freedom from torture. Besides, even in a state of public
emergency, the government should not "involve discrimination
solely on the grounds of race, colour, sex, language, religion or
social origin”. Qualified rights such as freedom of expression
may be restricted in cerfain circumstances, which are
prescribed by law, necessary and proportional for legitimate
aims including protection of national security.

FREEDOM OF SPEECH PROTECTED BY INTERNATIONAL HUMAN RIGHTS LAW

Freedom of speech comprises freedom of expression and
freedom of information. It is enshrined in article 19 of the
United Nations International Covenant on Civil and Political
Rights (ICCPR). It may be subject to restrictions which are
‘provided by law and are necessary" "for respect of the rights or
reputations of others® or "for the protection of national security
or of public order (ordre public), or of public health or morals®.

The UN Human Rights Committee provides an authoritative
explanation of freedom of expression in its General Comment
No. 34. It states that "extreme care must be taken by States
parties to ensure that treason laws and similar provisions
relating to national security, whether described as official
secrets or sedition laws or otherwise, are crafted and applied in
a manner that conforms to the strict requirements of paragraph
3. It also says that "it is not compatible with paragraph 3, for
instance, to invoke such laws to suppress or withhold from the
public information of legitimate public interest that does not
harm national security or to prosecute journalists, researchers,
environmental activists, human rights defenders, or others, for
having disseminated such information'. And it is generally
inappropriate "to include in the remit of such laws such
categories of information as those relating to the commercial
sector, banking and scientific progress’. In  previous
communications by the Committee, it *has found in one case
that a restriction on the issuing of a statement in support of a
labour dispute, including for the convening of a national strike,
was not permissible on the grounds of national security’. (Para
30)

Y

THE SIRACUSA
PRINCIPLES

What does national security mean? Let us look into the Siracusa
Principles.!! The Siracusa Principles were adopted by experts in
international human rights law in 1984 in order to interpret the
principles of limitation and derogation provisions in the ICCPR. They
are widely recognized by international human rights and the UN
experts.'* The Court of Final Appeal of Hong Kong has also cited the
Siracusa Principles in its judgments 2! Thus it is highly referential for
Hong Kong.

The Siracusa Principles stipulate that the government may invoke the
ground of national security to justify measures limiting cerlain rights
only if "they are taken to protect the existence of the nation or its
territorial integrity or political independence against force or threat of
force" (Principle 29) and with "adequate safeguards and effective
remedies against abuse" (Principle 31).

Moreover, it cannot be justified to impose limitations “to prevent
merely local or relatively isolated threats to law and order” (Principle
30) or to impose ‘vague or arbitrary limitations" (Principle 31) or to
suppress "opposition to such violation or at perpetrating repressive
practices against its population" (Principle 32) on the grounds of
national security. If the government has “systematic violation of human
rights®, it "undermines true national security and may jeopardize
international peace and security® (Principle 32).

THE JOHANNESBURG
PRINCIPLES

The Johannesburg Principles further stipulate the principles for
limiting freedom of expression and information on the ground of
national security. It was adopted by experts in international law,
national security and human rights in 1995.4
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WHAT IS LEGITIMATE NATIONAL SECURITY INTEREST?

The Johannesburg Principles state that |egitimate national security
interest consists of protecting "a country's existence or its territorial
integrity" or "its capacity to respond to the use or threat of force,
whether fram an external source, such as a military threat, or an
internal source, such as incitement to violent overthrow of the
government' (Principle 2(a)). If national security is invoked as a ground
for limiting freedom of expression, it "must have the genuine purpose
and demonstrable effect of protecting a legitimate national security
interest” (Principle 1.2).

WHAT IS NOT LEGITIMATE NATIONAL SECURITY INTEREST?

It is not legitimate national security interest if the restriction imposed by
the government aims at protecting it "from embarrassment or exposure
of wrongdoing, or to conceal information about the functioning of its
public institutions, or to entrench a particular ideology, or to suppress
industrial unrest’ (Principle 2(b)).

RESTRICTION ON EXPRESSION THREATENING NATIONAL SECURITY

[f the government punishes expression which may threaten national
security, it has to prove the expression "is intended fo or is likely incite
imminent violence" and "there is a direct and immediate connection
between the expression and the likelihood or occurrence of such
violence" (Principle 6(a)-(c)).

If a person peacefully exercises his/her freedom of expression, it
should not be considered as "a threat to national security or subjected
to any restrictions or penalties®. "Protected expression’ includes
‘advocating non-violent change of government policy or the
government itself", "criticism of, or insult to, the nation, the state or its
symbals, the government, its agencies, or public officials, or a foreign
nation, state or its symbals, government, agencies or public officials",
"objection, or advocacy of objection, on grounds of religion, conscience
or belief, to military conscription or service, a particular conflict, or the
threat or use of force to settle international disputes” and "directing at
communicating information about alleged violations of international
human rights standards or international humanitarian law" (Principle
7(a)).

DISCLOSURE OF SECRET INFORMATION AND PUBLIC INTEREST

If & person discloses secret information, he/she should receive
no punishment on the grounds of national security provided
that "the disclosure does not actually harm and is not likely to
harm a legitimate national security interest’ or "the public
interest in knowing the information outweighs the harm from
disclosure” (Principle 15).

Furthermore, once the information has become available in
the public domain regardless of means and legality, "any
justification for trying to stop further publication will be
overridden by the public's right to know" (Principle 17).

NATIONAL SECURITY AND HONG KONG

The UN Human Rights Committee has expressed its concerns
about article 23 legislation and treason and sedition provisions
in the Crimes Ordinance several times. For instance, the
Committee stated in its concluding observations in 2013 that
it "notes Hong Kong's intention to deal with the offences of
treason and sedition in the context of the new legislation
implementing article 23 of the Basic Law® but it "remains
concerned at the broad wording of the definition of the
offences of treason and sedition currently in Hong Kong's
Crimes Ordinance (arts.19, 21 and 22)". It urges Hong Kong to
"amend its legislation regarding the offences of treason and
sedition to bring it into full conformity with the Covenant and
ensure that the foreseen new legislation under Article 23 of the
Basic Law is fully consistent with the provisions of the
Covenant®,/®

Footnote

{11 Siracusa Principles on the Limitation and Derogation Provisions in the International
Covenant on Civil and Political Rights, U.N. Doc. ECN.4/1585/4, Annex (1985).

{21 Sandra Coliver, Secracy and Liberfy: National Security, Freedam of Expression and
Access fo Information. Martinus Nijholf Publishers. Page 18. 1934,

(31 HKSAR v. Ng Kung Siu and another. FACC4/1993. 15 December 1999,

{41 The Johannesburg Principles on National Security, Freedom of Expression and Access
to Information.

{51 UN Human Rights Commitfee. Conciuding observations on the third periodic report of
Hong Kong, China, adopted by the Committes af its 107th session (11 - 28 March
2013). 29 April 2013. CCPRGCHN-HKGCO3.




CASE:
MALAYSIA

In recent years, the Malaysian government has been
becoming more repressive by curtailing freedom of expression.
For instance, it has been arbitrarily using the Sedition Act to
supprass dissidents. The newly enacted Prevention of
Terrorism Act in April is perceived as a replica of the notorious
abolished Internal Security Act (ISA). It is a regressive step
which will further stifle human rights.

THE PREVENTION OF TERRORISM ACT: DETENTION WITHOUT TRIAL

According to the Prevention of Terrorism Act, terrorist suspects
in Malaysia could be detained indefinitely without charge, tral
or judicial review. This breaches freedom from arbitrary arrest
or detention and the right to fair trial enshrined by ICCPR.

The Act resembles the abolished ISA. The ISA gave law
enforcement the broad power to defain those suspected of
endangering national security indefinitely and without trial.
However the definition of national security was vague and was
widely open to abuse. Forinstance, the Malaysian government
used the ISA to detain dissidents and persons criticizing the
government. In 2009, some Malaysians peacefully protested
about abolishing the ISA but the police deployed
disproportionate force against them. The ISA was finally
abolished in 2012

SEDITION ACT: POLITICAL TOOL AIMING AT SILENCING DISSENT

The draconian Sedition Act was enacted during the British
colonial period. s definition is vague as it criminalizes
expression ‘with a tendency to excite disaffection against any
ruler ar government” or "guestion any matter protected by the
Malaysian Constitution”. Initially, it was deployed by the British
colonial government to arrest persons calling for Malaysia's
independence. In recent years, the Malaysian government has
increased the use of the Sedition Act to suppress dissidents
and thus breaches freedom of expression and has created a
disturbing effect,

There were 29 persons investigated, 16 charged and 3
convicted of sedition last year. In the first quarter of 2015, at
least 29 persons have been investigated. They include those
from opposition political parties, social activists, scholars,
journalists, lawyers and persons peacefully criticizing the
government.

For instance, in January, human rights lawyar Eric Paulsen
was charged with sedition for criticizing a government
department on social media. Social activist Hishamuddin Rais
was canvicted of sedition for calling for the public to protest
against the 2013 general election result. In April, 4 journalists
and the publisher of the Malaysian Insider were arrested for
sedition for publishing a report regarding the controversial
Hudud Bill.

GOVERNMENT REFUSED TO KEEP ITS PROMISE TO REPEAL
THE SEDITION ACT

In 2012, the Prime Minister Najib Tun Razak promised to
abolish the Sadition Act in order to comply with international
human rights law. However, after being elected to the UN
Security Council, the Prime Minister ate his words and the
government refused to repeal the Sedition Act. It has even
tabled in Parliament to amend the law which includes
disallowing bail and raising the terms of imprisonment from 3
years to 7 years and 20 years for sedition causing bodily harm
or damage to property.

Reference
Amnesty International
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The South Korean government has been invoking the National
Security Law (NSL) to arrest and charge dissidents and
persons being perceived as supporting North Korea since
2008. As a result, freedom of expression, peaceful assembly
and association has been curailed. The number of the NSI

cases increased from 46 cases in 2008 to 129 cases in 2013,

BROAD NSL PROVISIONS

The provisions of the NSL are broad. For instance, section /
covers expression or acts which "praises, incites or propagates
the activities of an anti-government organization". The
wordings are vague and the government has been arbitrarily
using section 7 to clamp down on persons criticizing the
government or possessing different views concerning MNorth
Korea from the government.

TARGETING POLITICAL DISSIDENTS

Far instance, despite the Socialist Workers League, which was
a non-governmental organization, peacefully expressing its
calls "for the establishment of a genuine socialist state®, “the
abolifion of the armed forces” and criticized labour exploitation
in North Korea, 8 of its members were convicted of section 7
of the NSL in 2011 and were sentenced to 18 months 1o 2
years in prison and 3 years suspension. Moreover, the
People's  Solidarity for  Participatory  Democracy, a
non-governmental organization in Korea, sent the UN Security
Council a submission questioning the justifications of the
South Korean government's official investigation alleging that
North Korea played a role in the South Korean warship
Cheonan sinking incident. Its members were arrested for
‘enemy benefiting act”. Although no prosecutions were made,
it already imposed a chiling effect. Furthermore, Kim
Myeong-sco was convicted of ‘with the intention of
endangering the existence and security of the State” in 2012
just because he sold 140 books and possessed 170 books

SOUTH KOREA

relating to North Korea study or literature. He was sentenced to
6 months in prison and 2 years suspension. However, these
books are also available in the parliament library, public libraries
and large bookstores.

DISBANDING POLITICAL PARTY

The Constitutional Court of South Korea held that the Unified
Progressive Party, which was a pro-Morth Korea political party,
violated *fundamental democratic order® of South Korea and
thus disbanded it and disqualified its lawmakers in December
2015 It is the first time for the Court to disband a political party
since 1958 and this may stifle freedom of expression and
association.

INTERNATIONAL CONCERNS ON THE NSL

The NSL was enacted in 1948. It has been arbitrarily used by
the government to clamp down on dissidents and to maintain
solidarity by creating enemies. Thousands of writers, artists,
scholars, journalists, students, publishers and political
dissenters including *2 who later became presidents” Kim
Yongsam and Kim Dagjung were delained or prosecuted
because of the NSL. From 1998 to 2008, the government rarely
used the NSL to prosecute citizens under president Kim
Daejung and Roh Moochyun's administration. Apart from vague
definition, the use of confessions obtained through torture in the
NSL cases is also problematic. The UN has pointed out that
section 7 of the NSL violates the freedom of expression
protected by the Article 19 of ICCPR and has urged the South
Korean government fo ensure the NSL's compliance with
ICCPR.

Reference
Amnesty International.




There are various criminal offences related to the protection of
national security in China. However, they are frequently used
to silence human rights defenders. And the national security

bill second review version in China is alarming as it is the first
time that the bill mentions Hong Kong and Macau and may
have an impact on human rights in Hong Kong and Macau.

INCITING SUBVERSION OF STATE POWER

Liu Xiaoho

Liu Xiaobo is a scholar and commentator. He is also ane of the
leading drafters of Charter 08, which calls for political reforms
and recognition of human rights in China. He was convicted of
'inciting subversion of state power" and was sentenced to 11
years in prison in 2009, In 2010, he was awarded the Nobel
Peace Prize. His wife Liu Xia has been under house arrest.

Tan Zuoren

[an Zuoren is an environmental activist and commentator. He
was detained for compiling a list of the names of deceased
students in the Sichuan earthquake in 2008 He was
convicted of "inciting subversion of state power” and was
sentenced to 5 years in prison in 2010

Photo Credit: Canyu.ong

OFFENCES RELATING TO STATE SECRETS

Huang Qi

Huang Qi is @ human rights defender and the webmaster of 64
tianwang.com. After the Sichuan earthguake in 2008, he
assisted the parents of deceased studenls to demand
accountability. He also published online articles regarding the
problems of Tofu-dreg schools, where the schools were poorly
constructed. He was convicted of “illegally possessing state
secrets” and was sentenced to 3 years in prison in 2009,

Gao Yu

Gao Yu is a prominent senior journalist. She was convicted of
‘disclosing state secrets” and was sentenced to 7 years in
prison in April. She was accused of sharing Document No. 9 of
the Chinese Communist Party (CCP) paper with an overseas
media. Document No @ is also known as "Seven Don't Speak”,
which bans discussion about constitutionalism  and
democracy, universal values, press freedom, civil society,
judicial independence, official bourgeoisie and errors in the
CCP's history, However, the document is an internal paper of
the CCP and whether it is a state secret is in doubt,




What is the difference between protection of national
security and state power?

It is @ matter of constitutionalism. In democratic states, there are
peaceful means to transfer state power from one party to another such
as by regular elections or impeachment according to the constitution for
accountability. Thus protection of national security is different from
protection of state power and it does not need to protect the state

power. Each state protecis its national security, which is protecting itself

from invasion and leakage of the siate secrets,

But in totalitarian states, there s no peaceful means of state power
transfer. Throughout 2,000 years of Chinese history, these were always
camried out by revolution. Each dynasty overthrew the previous dynasty
by warfare. Thus there is no difference between protection of national
security and state power. The only way fo transfer state power is to
overthrow the existing state power, which will result in endangering
national security.

China has adopted the party-state system without peaceful and
concrete means of state power transfer. Endangering party's security is
tantamount to endangering national security. Without explicit state
power transfer, it will either resort to a power struggle or overthrow the
state power. Thus whan there is a riot in China, the government will
clamp down on it to protect national security and state power.

The provision of national security legislation in the Basic
Law changed several times during drafting. For example, the
Draft Basic Law (for solicitation of opinions) in 1988 stipulated
that HKSAR "shall prohibit by law any act designed to undermine
national unity or subvert the Central People's Government".
Why was the provision of "subvert the Central People's
Government" deleted in the draft in February 1989 and
re-introduced in the final version in 19307

In the late 1980s, the phrases 'undermining national unity" or
‘subverting the Central People's Government” were reminiscent of the

INTERVIEW:

ARTIGLE 23 LEGISLATION
AND NATIONAL SECURITY
JOHANNES CHAN

@/ Amnesty International Hong Kong
A/ Johannes MM Chan,

Honorary Senior Counsel,

Professor of Department of Law,

the University of Hong Kong

vaguely worded crime of counterrevolution. From the Cultural
Revolution to the early 1980s in China, the crime of counterrevolution
targeted political dissidents. Thus we were very anxious if the crime of
counterrevolution would be applicable in Hong Kong after the 1997
handover. Particularly if the definition of national security was broad
enough o introduce these kinds of Chinese laws into Hong Kong. Many
Hong Kong people were warried if the provision of 'subverting the
Central People's Government® would be a detriment to freedom of
expression. For instance, whether we were not allowed to discuss the
independence of Tibet and Taiwan. The Chinese government thus
deleted the relevant provisions in the draft Basic Law in February 1989.
However, the Chinese government changed its mind after the June 4
crackdown and abserving the supporiing and engaged role of Hong
Kong in the 1989 democracy movement. It re-introduced the provision
of "subverting the Central People's Government’ to the Basic Law.
Although the crime of counterrevolution has been abolished nowadays,
there are similar criminal offences.

Are there any contradictions between protection of
national security and human rights?

When we talk about article 23 legislation, some people will say it is
a must to protect national security. Some people will also question why
a society or a state does not have national security legislation. These
sayings are specious. It is right that every state needs to protect national
security. So the problem is what the law actually is instead of the
necessity of legal protection. There is a contradiction betwesn national
security and human rights. But it is no different from conflict of human
rights and public interest. MNational security is one of the legitimate aims
to limit human rights. The key is whether the restrictive means are
appropriate and reasonable and whether a fair balance is struck
between national security and human rights. For instance, although
enacting martial law every day is the most effective way to ensure
national security, this does not mean that we have to use this extreme
means as it is unjustified and unacceptable. Repressive regimes can
guarantee national security but again this is unacceptable.




INTERVIEW:

ARTICLE 23 LEGISLATION
AND NATIONAL SECURITY
JOHANNES CHAN

It is said that article 23 legislation may have a chilling
effect and undermine freedom of expression, press, assembly
and association. Why?

The statutory provisions are crucial to this gquestion. In 2002-03,
one of the justifications for article 23 |egislation was that it does not
matter to have national security legislation. Even though this is
draconian, the government would not enforce the law arbitrarily. But
the problem is when the law exists, it will make psople worried and
cause self-restraint. Particularly when it is worded in a broad and vague
manner. For example what does "subversion against the Central
People's Government® mean? What does "secession” mean? Does
freedom of publication and expression amount fo "subversion™? Did the
Occupy Movement in 2014 constitute "secession®, “subversion” or
"sedition'? Strictly speaking, the Occupy Moverment may fall within
sedition. This makes people start to be afraid and hence a chilling effect
is produced. Therefore the important safeguards are necessity of the
law and fair balance of human rights.

Do you think that there is a need to have article 23
legislation in Hong Kong now and why?

Article 23 of the Basic Law only asks Hong Kong to enact laws
protecting national security, prohibiting any act of secession,
subversion and sedition etc. But it does not ask us fo enact new laws.
We have to ask ourselves the following guestions: Which acts stipulated
in article 23 are not prohibited by existing laws in Hong Kong? If the
existing laws have already prohibited the acts stated in article 23, why
do we have to enact a new law? The supporters of article 23 legislation
were unable to answer these questions in 2002-03.

In fact, the existing laws in Hong Kong cover most of the acts and even
in a disproportionate manner. For instance, the Crimes Ordinance
regulates sedition. |ts section 10(1) is very strict and covers a person
who "(a) does or attempts to do, or makes any preparation to do, or
conspires with any person to do, any act with a seditious intention; or
(b} utters any seditious words; or {c) prints, publishes, sells, offers for
sale, distributes, displays or reproduces any seditious publication; or
{d} imports any seditious publication, unless he has no reason to
believe that it is seditious” etc. In other words, speaking, writing,
publishing and selling publications would breach the law. Its section
9(1) stipulates that intention "to incite persons to vioclence" and “to
counsel disobedience to law or to any lawful order” constitute seditious
intention and breach the law. It is too broad. Ancther example is
treason which includes incitement to mutiny and disaffection. If a
person urges members of the Chinese People’s Liberation Army to

disobey China or encourages police officers or government flying
service officers etc to disobey the Hong Kong government, he/she is
guilty of an offence.

The only act which is not governed by existing laws is secession. But its
element is actually largely covered by the offence of treason. The only
difference is that this offence targets the invasion of Hong Kong or
China by foreign forces but excludes non-foreign forces, Politically
speaking, Taiwan is not regardad as a foreign country by China, thus
the offence of treason is not bound to the "recovering” of China by Hong
Kong and Taiwan as well as Hong Kong's independence.

Despite the offence of treason not covering Hong Kong's
independence, what is the problem if it is only a mere speech? If an
action is involved such as a person seeking armed forces to attack the
Hong Kong government, this already falls within the scope of the
Crimes Ordinance, the Public Order Ordinance and the Societies
Ordinance as it inevitably involves viclence, damaging property and
inflicting bodily harm.

In fact, the colonial government amended the Crimes Ordinance to
narrow the scope of sedition offences to speech leading to violence in
June 1997 But the amended law was not put into practice. Therefore
the necessary change is to narrow down the scope of the existing laws
instead of setting up new laws. What scares us the most is that the
concept of national security law of China is imposad on Hong Kong.

You just mentioned that the Occupy Movement might fall
within the scope of the sedition offence. If there was article 23
legislation in Hong Kong, how about urging to put an end to
one-party rule in China during the June 4 Candlelight Vigil? How
about protests surrounding the Chinese Liaison Office and
demanding the Chinese Government to release political
prisoners? How about waving dragon-lion Hong Kong flags at
demonstrations, producing publications discussing or
promoting Hong Kong independence?

It depends on the statutory provisions of article 23 legislation. We
have enjoyed a high degres of freedom of expression and assembly in
Hong Kong. Generally speaking, there will be no breach of law if itis a
peaceful exercise of freedom of expression. Therefore we are worried
that mere speech or writing or even peaceful assembly would not be
allowed after article 23 legislation.

The aim of having a new legislation is to fill the inadequacy of the
existing laws. But what is insufficient in our existing laws? | have asked
for 10 years but nobody can answer this question. Article 23 legislation
is indeed targeted at freedom of expression and assembly we have
now. If article 23 legjslation is done, it will further restrain freedom of
expression and assembly. This is why we have to worry and be
concemed about article 23 legislation.

Recently, it was proposed to introduce China's national
security law into Hong Kong by Annex 3 of the Basic Law. It was
also suggested to enact an anti-Hong Kong independence law.
What is your comment?

\




Firstly, what are the aims of these proposed laws? Why do we
introduce them? What issues are covered by them which the existing
laws cannot cope with? Do these issues really need to be coped with?
Apart from freedom of exprassion and assembly, the existing laws
already regulate issues relating to national security. So do the proposed
laws target freedom of expression and assembly? The proposers have
not addressed these questions. They demand the introduction of a
national security law or anti-Hong Kong independence law without
examining the protected scope of exjsting laws in Hong Kong.

Secondly, the discussion about national security legislation is still
ongoing in China. Itis irresponsible to introduce a law which has not yet
finished been drafted.

Thirdly, there are technical problems. Ardicle 18 of the Basic Law
stipulates that the infroduction of national laws into Hong Kong by Annex
3 should be confined to "those relating to defence and foreign affairs as
well as other matters outside the limits of the autonomy® of Hong Kong.
However article 23 stipulates that Hong Kong "shall enact laws on its
own" regarding national security and thus it falls within the limits of the
autonomy of Hong Kong. In this case, the only way to introduce national
laws to Hong Kong is to declare a state of war or emergency accarding to
article 18, But are we really in a state of war or emergency now? Besides,
if China's national security law is introduced to Hong Kong, who is
respansible for its interpretation? If the Hong Kong Court of Final Appeal
is entitied to interpret the law, what is the conseguence when the Central
Government disagrees with the Hong Kong Court?

What are the aims of the anti-Hong Kong independence law? Does it
prohibit persons from mere oral expression? If somebody claims to
want to overthrow the Hong Kong government by riots for Hong Kong
independence, thers is sufficient law to deal with it such as the Public
Order Ordinance. What does anti-Hong Kong independence law add to
the existing legal regulation? The answer is prohibition of speeches for
independence.

Gao Yu, a prominent Chinese independent journalist was
convicted of "disclosing state secrets" and was sentenced to 7
years in prison in April because of the "Seven Don't Speak"
paper of the Chinese Communist Party (CCP). What is the
implication for article 23 legislation in Hong Kong?

Article 23 legislation offers protection of state secrets. In recent years,
China has increased its use of the “disclosing state secrets® offence. For
example, Ching Cheong, a journalist and Hong Kong citizen was
sentenced to prison for disclosing state secrets in China. Moreover, the
classification of state secrets is determined by the state power. [t covers a
wide range of matters including disclosing the speech of Chinese leaders
prior to the embargo time. This is an alarm bell regarding freedom of
expression in Hong Kong. There are cases that some Hong Kong
scholars mistakenly accessed state secrets when they conducted
research in China. Therefore, without a clear law, it will be easy for the
government to abuse the law for political agenda. Furthermore, "Seven
Don't Speak” also affects discussion on constitutionalism and hurnan
rights. A Hong Kong scholar's book with name “constitutionalism” could
not be published in China till the book names was changed to
‘constitutional’. The book was even awarded afterwards.

T

Is article 23 legislation acceptable if we have universal
suffrage for the Chief Executive and Legislative Council
elections? Why?

Universal suffrage and article 23 legislation are separate matters.
We should scrutinize justifications of legislation such as necessity,
clarity, proportionality and fair balance on protecting human rights etc.
If article 23 legislation is enacted without universal suffrage and
citizen's authorization, we would be more sceptical about the legislation
such as whether it is a draconian law or it has sufficient degree of
protection of human rights. Article 23 legislation should be dealt with
very cautiously even if we have universal suffrage. In democratic states,
national security legislation is controversial and under sirict scrutiny.
The elected lawmakers cannot arbitrarily make any laws.

Is there anything else you would like us to know?

The discussion on national security can be very emaotional. Some
people insist that legislation is necessary to protect national security
and state based on ethnic sentiment. It is too general and simplistic.

More importantly, protection of national security is only an aim. But it is
not tantamount to supporting any means to protect national security.
For example, we do not think the way China protects national security
by "llegally disclosing state secrets" offence is justified. The key is
whether there is rational connection between restriction and legitimate
aim and whether the restrictive mean is necessary and proportional.
However, the public discussion on national security is sentimental and
does not go into details of legislation such as the scope of legislation
and the definition of legal and illegal acls. Sophisticated and rational
discussion is required.

In 2002, The Basic Law Article 23 r’
Concern Group was set up by legal S
practitioners and academics in response g \ \\
to the Government's arficle 23 public § \ \\‘J
consultation and bill. The Concern Group B8k

published leaflets in rainbow colours to explain the impact of article 23
legislation on human rights. Johannes Chan said they used traditional
ways to educate the public, 1 e distributing leaflets on the street. It was
the first time for some of the Concern Group members to take to the
sireet and they even did not know how to distribute leaflets to public.

More than 500,000 people joined the demonstration to oppose article
23 legislation on 1 July 2003, After the government withdrew the bill in
September, the Basic Law Article 23 Concern Group transformed into
the Basic Law Article 45 Concern Group and demanded universal
suffrage. The group was disbanded in 2006. Some of the former group
members established the Civic Party, which Johannes did not join.

Reference
National Securfly and Fundamental Freedoms: Hong Kong's Article 23 Under Scrutiny.
Edited by Fu Hualing, Carole J. Petersen and Siman N.M. Young. HKU Press. March 2005.

Website
Article 23 Legisiation Resource Page: hifo:www.article23.ong hi/
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CHINA: 5 WOMEN'S RIGHTS ACTIVISTS RELEASED ON BAIL

The 5 activists, Wel Tingting, Wang Man, Wu Rongrong, Li Tingting and Zheng Churan, were
arrested and detained on 7 March 2015 for planning to mark International Women's Day by
launching a campaign against sexual harassment, Amnesty International sections and groups
concerning the 5 activists around the world have launched the #FreeTheFive action,
demanding the Chinese authorities immediately release them unconditionally.

With your support, they were released on bail on 13 April.

However, they have been charged with “picking gquarrels and provoking troubles’, which
carries a maximum of 5 years in prison. Amnesty International continues to urge the Chinese

government to drop all charges against them.

CAMBODIA: HOUSING RIGHTS ACTIVISTS RELEASED
AFTER RECEIVING A ROYAL PARDON

10 Cambodian housing rights activists, of which 9 are women
representatives from Boeung Kak Lake community, were released on
11 April 2015 after receiving a royal pardon. The women, aged
between 28 and 75 years old, who would mostly describe themselves
as housewives, had been sentenced to 6 months or 1 year
imprisonment for conducting a peaceful demonstration. They have
seen the forced eviction at Boeung Kak Lake community of 3,500
households since August 2008.

On 10 November 2014, 7 of them, Nget Khun, Tep Vanny, Song Srey
Leap, Kong Chantha, Phan Chhunreth, Po Chorvy, and Nong Sreng,
were arrested during a protest in Phnom Penh which demanded the
authorities relieve the latest severs flooding which was affecting their
homes. On 11 November 2014, 3 more women housing rights
defenders, Heng Pich, Im Srey Touch and Phuong Sopheap, were
arrested outside the court while peacefully protesting for the women's
release.

Women have been at the forefront of campaigning for the Boeung Kak
Lake community for a number of years. They have been arrested and
imprisoned on a several occasions as a result.

NORWAY: TRANSGENDER PEOPLE HAVE HIGH HOPES TO
CHANGE THEIR LEGAL GENDER WITHOUT UNDERGOING
STERILIZATION

On 10 April 2015, the Expert Committee on Legal Gender
Recognition and Access to Health Services for Transgender People
presented its report “Right to Right Gender: Health to all Genders”
during a press conference in Oslo,

The Expert Committee recommended the establishment of a timely,
transparent and accessible procedure for legal gender recognition
based on the individual's perceplion of her or his own gender identity,
a procedure that is in accordance with Amnesty International’s
recommendations.

It is widely hoped that these recommeandations will result in key
reforms to a practice dating back to the 1970s that subjects
transgender people in Norway to a set of onerous and discriminatory
requirements fo legally change their gender. This includes
undergoing a psychiatric assessment, obtaining a psychiatric
diagnosis and undergoing irreversible sterilization.

Amnesty International has highlighted how such process, which is
still in place in many other European countries, is degrading and
viclating human rights.

John Jeanette, one of the cases of the 2014 Letter Writing Marathon
of Amnesty International, thanked every Amnesty supporter who had
been fighting along with her. “Without Amnesty International's
support we would not have got to where we are today,” she said.
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THIS IS YOUR PAGE:
GARY TONG

Why do you support
Amnesty
International?

| cannot find many organizations who are willing to speak up for the
public and fight for their rights like Amnesty International, Especially in
this age, people are less eagar to speak for others. Yet, Amnesty
International still works very hard to defend everyone's rights. That is why
| support Amnesty International. Moreover, | learnt about Amnesty
International when | found out that other sections started their rebranding
years ago. They strengthened the concept on graphic design such as
unifying the logo colour, design and the use of font etc. Coincidentally, my
friends introduced me to Amnesty International Hong Kong and this
started my journey with the Hong Kong section.

What inspires
you most to
design for us?

All my designs are inspired by the theme of the magazine. When | read
the content, it helps me to shortlist all the inspirational elements. The
themes of the recent issues are very clear and sharp, | can easily develop
my feelings into them and turn the details to my design inspirations.

(NAME
GARY TONG

OCCUPATION

TGIF FOUNDER & DESIGN DIRECTOR

YEARS WITH US
ABOUT 4 YEARS

Which design is
the most
remarkable one?

To be honest, all of the issues are remarkable to me. If | have to
choose just one, | would say the last issue (Theme: Palicing on
protests and peaceful assemblies). Different from other global
issues, this is something that really happened in Hong Kong just a
few months age and | also have some personal experience of this.
Thus, | have a deep connection to this issue and applied it into my
design. (Remarks: The transparent smoky cover of the Issue 13
highlights the use of tear gas by the palice during the protest last
year.)

If you were granted
the power to wish
away one human
rights issue, what
would that be?

| hope that there is no more vialation of freedom of expression. It is
everyone's freedom to speak about what they want. As a graphic
designer, some of our clients would demand us to remove the
"sensitive elements” of our design. Those "sensitive elements” are not
used to attack someone, instead, we just want to bring up some social
problems or other opinions. Many designers are facing the same
tough situation. | hope all these self-censorships will not happen
again.



HIGHLIGHTS OF UNIVERSITY Al CLUB

In recent months, have you found people waving Amnesty
International flags or met some students who were advocating
human rights issues when you walked in university campus? If yes,
probably you have met our members of University Al Club!
University Al Club members have already organized their first action
at different universities to campaign about different human rights
issues. Let us have a review of what they have done.

University Al Club: The Death Penalty Concern Group
Campaign’s goal: Raising awareness of Hong Kong people about the
death penalty imposed for sexually related crimes.

Campaign in campus: Among those death penalties imposed on
sexually related crimes, stoning is one of the cruelest. In general,
stoning is imposed on those who have committed "adultery” in
Islamic countries.

The Death Penalty Concern Group held an exhibition about stoning
to show the public the situation concerning stoning in different
countries and the reasons for opposing stoning in the University of
Hong Kong (HKU). A documentary on stoning in Iran was displayed
to remind the public that this is an inhumane treatment and impairs
human rights.

University Al Club: Freedom of Expression on Internet Concern Group
Campaign’s goal: Raising awareness of Hong Kong and mainland
Chinese people towards the lack of freedom of expression on the
internet in China.

Campaign in campus: In order to prohibit any politically sensitive
materials spreading on the internet, the Chinese government has
imposed different tools to limit the freedom of expression on
internet. One of the common tools is "The Great Firewall" (network
firewall in China).

Freedom of Expression on Internet Concern Group made a
simulation of 'The Great Firewall" in the City University of Hong
Kong. Participants had to climb over the "The Great Firewall” to
show their dissatisfaction with such a policy and symbolized
people’s need to overcome “The Great Firewall' to express their
opinions freely on the internet. During the action, printed
materials regarding some background information relating to this
topic were distributed and a pefition form was also prepared for
students 1o sign.

HIGHLIGHTS OF
UNIVERSITY Al CLUB

University Al Club: Violence against Women Concern Group

Campaign's goal: Urging Morocco's government to improve the
national law in crder to better protect women who suffer from sexual
violence,

Campaign in campus: Currently, Morocco's national law is unable to
protect women who have suffered from sexual violence to a certain
extent. For example the legal definition of rape is too narrow; the
punishment of the perpetrator of rape would be based on a
SUVIVor's virginity.

Violence against Women Concern Group held an exhibition in HKU
to show the public actual cases of sexual crime survivors in
Morocco. During the exhibition, participants listened to the views of
different stakeholders in those cases. At the end, they were invited
to play the role of judge to make a decision. This interaction enabled
participants to understand the injustice that sexual violence
survivers in Morocco are facing.

HKU Al Club is now established!
The first Al club which was established by university students
themselves was born in HKL.

HKU Al Club has organized different campaigns to promote human
rights in HKU in the past few months. In March, they organized
various activities to advocate gender equality such as High Heels
March and a film screening. In April, they initiated several events
like an exhibition and talk to raise students' awareness about the
difficulties and injustices that refugees in Hong Kong were facing.

In fact, Al Clubs are widely established at terfiary education
institutions overseas including Cambridge, Oxford, Yale, Columbia
and Brown. The members are able to organize campaigns
independently to promote human rights education, improve
injustices and bring changes to people who are suffering. If you are
interested in establishing an Al Club at your university, please feel
free to call 2116-2485 or email dlai@amnesty.org.hk if you have any
enquiries,
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