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FROM THE
EDITOR-
IN-CHIEF

The focus of public discussion on the rights of persons with
disabilities is always on welfare resources. However a human rights
policy perspective is equally important for the realization of full and
equal enjoyment of human rights by persons with disabilities.

The theme of this issue was decided months ago and just before the
Bridge of Rehabilitation incident. The incident concerned an
allegation of the sexual assault of a female resident with intellectual
disability by the former superintendent. The Department of Justice
dropped the charges because the lady was declared unfit to testify.
This provoked a public outcry for an explanation and the
improvernent of residential homes by the Social Welfare Department.
Quite a number of the public condemned the authority for dropping
the charges and granting impunity. However, it is also important to
review the existing laws and policies with sensitivity to the situation of
persons with disabilities. Providing protection for physical and mental
health as well as appropriate supports are essential for implementing
equality before the law.

In addition to establishing an accessible community for persons with
disabilities, there is a pressing need to remove barriers so as to ensure
equal recognition before the law and access to justice by marginalized
groups.

Wi (0




THE RIGHTS OF PERSONS
WITH DISABILITIES ARE
HUMAN RIGHTS

What do you think about disability? In some
societies, a disability is regarded as an illness to be
cured by medical treatment or rehabilitation. Some

societies also treat persons with disabilities as recipients of
charity and social welfare. Both approaches perceive disability
as an individual problem. However, the Convention on the Rights
of Persons with Disabilities (CRPD) adopts a rights-based approach. It
recognizes persons with disabilities as rights holders and emphasizes
empowerment and equal participation.

CRPD PROTECTS THE RIGHTS OF PERSONS WITH DISABILITIES

Equality and non-discrimination are the core principles of the
international human rights instruments. This is stipulated in the
International Bill of Human Rights comprising the Universal Declaration
of Human Rights (UDHR), the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic,
Social and Cultural Rights (ICESCR). Article 2 guarantees that the rights
protected by the covenants shall be respected and ensured without
distinction of any kind including “other status® which encompasses
disability. The Convention on the Rights of the Child has a specific
provision on the rights of children with disabilities.

However, persons with disabilities have remained ‘invisible" and
subjected to human rights abuses. This highlights the need for a legally
binding treaty. Thanks to advocacy and active participation of persons
with disabilities and their organizations, the CRPD was adopted by the
United Nations in 2006 and came into force in 2008. It was also
applicable in Hong Kong in the same year. Article 1 of the CRPD
stipulates that the aim of the Convention is "to promote, protect and
ensure the full and equal enjoyment of all human rights and
fundamental freedoms by all persons with disabilities, and to promote
respect for their inherent dignity”.

DISABILITY IS AN EVOLVING CONCEPT

The CRPD perceives disability as a social construct instead of an
individual problem. This results from “the interaction between persons
with impairments and attitudinal and environmental barriers that
hinders their full and effective participation in society on an equal basis
with others'. The preamble to the CRPD clearly states that "disability is
an evolving concept’, so it does not provide an exhaustive definition of
persons with disabilities. It rather states that persons with disabilities
‘include those who have lbngterm physical, mental, intellectual or
sensory impairments which in interaction with various barriers may
hinder their full and effective participation in society on an equal basis
with others”.

As for disability discrimination, the CRPD defines it as "any distinction,
exclusion or restriction on the basis of disability which has the purpose or
effect of impairing or nullifying the recognition, enjoyment or exercise, on
an equal basis with others, of all human rights and fundamental freedoms
in the palitical, economic, social, cultural, civil or any other field".

DUTY TO PROVIDE REASONABLE ACCOMMODATION

As disability results from "interaction between persons with impairments
and attitudinal and environmental barriers®, it is paramount to remove
the barriers. Hence the CRPD sets out the obligation to provide
reasonable accommodation, which is "necessary and appropriate
modification and adjustments not imposing a disproportionate or undue
burden, where needed in a particular case, to ensure for persons with
disabilities the enjoyment or exercise on an equal basis with others of all
human rights and fundamental freedoms'. Denial of reasonable
accommodation is regarded as disability discrimination.

GUIDING PRINCIPLES

Article 3 of the CRPD stipulates 8 general principles, which are important
for its interpretation and implementation. They include 'respect for
inherent dignity, individual autonomy including the freedom to make
one's own choices, and independence of persons®; “non-discrimination”;
“full and effective participation and inclusion in society”; "respect for
difference and acceptance of persons with disabilities as part of human
diversity and humanity"; "equality of opportunity”; "accessibility"; "equality
between men and women'" as well as “respect for the evolving capacities
of children with disabilities and respect for the right of children with

disabilities to preserve their identities".
GOVERNMENT'S OBLIGATION TO PROTECT THE RIGHTS OF PERSONS WITH DISABILITIES

The government is obliged to ensure realization of human rights for
persons with disabilities on an equal basis. For instance, it shall "adopt
all appropriate legislative, administrative and other measures for the
implementation® of the CRPD, 'modify or abolish existing laws,
regulations, customs and practices that constitute discrimination
against persons with disabilities®, “refrain from engaging in any act or
practice that is inconsistent with" the Convention and "ensure that
public authorities and institutions act in conformity with the
Convention”. It shall also "reaffirm that persons with disabilities have the
right to recognition everywhere as persons before the law”.

Moreover, the government should “take all appropriate measures to
eliminate discrimination on the basis of disability by any person,
organization or private enterprise”. It should also conduct public
education for fostering respect for the rights of persons with disabilities
and for combating "stereotypes, prejudices and harmful practices”.




ACCESSIBILITY

The government should implement the principle of
accessibility including removing the barriers to the
‘physical environment', ‘transportation” as well as
"information and communications® in order to "enable
persons with disabilities to live independently and
participate fully in all aspects of life".

SPECIFIC PROTECTION FOR WOMEN AND CHILDREN WITH
DISABILITIES

The CRPD specifically protects the rights of women and
children with disabilities. For instance, its article 6
recognizes that "women and girls with disabilities are
subject to multiple kinds of discrimination" and urges
measures to protect their full and egual enjoyment of
human rights. Its article 7 states that necessary
measures should be taken by the government to ensure

the rights of children with disabilities. It also reaffirms the

principle of "the best interests of the child" as a primary

consideration and the rights of the child to be heard.

Reference
United Nations. The Convention on the Rights of Persans with Disabilities,
Training Guide No. 19, Professional Trafming Series. 2014,




CASE STUDY
SOMALIA

More than two decades of conflict have caused many people in
Somalia to suffer as a result of their disabilities. As disability
discrimination is deeply rooted in Somalia, persons with disabilities
are regarded as burdens or vulnerable targets, particularly women
with disabilities.

SUBJECT TO FORCED MARRIAGE AND DOMESTIC VIOLENCE

Women with disabilities in Somalia are at risk of child abandonment,
forced marriage, domestic violence as well as sexual violence. Some
parents do take care of their girls with disabilities but they remain
invisible and are not allowed to go to school. Some parents force their
girls into child marriage to get rid of the duty of care. For instance, a
woman with a disability said she was forced to marry a man when she
was 13. Her husband kept beating her. Every time she ran away, her
family would send her back and told her not to complain as she was
disabled. As there are no laws criminalizing forced marriage and
domestic violence, a culture of impunity is perpetuated and thus
hampers women's rights.

In another example, a woman with a physical disability said a man
raped her twice and threatened fo kill her if she asked for help as she
was more vulnerable. However, the survivors seldom report their
attacks to the police because of sacial stigma and little confidence in
the ability or will of the authorities to investigate.

"WE ARE ABLE TO DO THINGS BUT NO CHANCE IS GIVEN"

Persons with disabilities urge their Government to recognize
them as members of civil society, to protect them from attacks
and to realize their human rights. A person with a disability said
that *Most Somnalis think that we disabled people can't do our
own things, that we can't do anything for ourselves. We are able
to do things but nobody gives us the opportunity.”

EQUALITY AND PARTICIPATION SHOULD BE ENSURED

Amnesty International calls on the Somali Federal Government to
implement laws, policies and measures to protect the rights of
persons with disabilities, including ratification of the Convention
on the Rights of Persons with Disabilities. The Government shall
ensure persons with disabilities' equal opportunities to participate
in the decision-making process.

Reference
Amnesty International. Samalia: Friorfise Frotection for People with disabiiities. 2015.




CASE STUDY
BULGARIA

In Bulgaria, persons with intellectual and mental disabilities suffer
from human rights violations such as freedom from inhumane
treatment and the right to an adequate living standard in social care
homes and psychiatric institutions.

NO EDUCATION FOR CHILDREN IN SOCIAL CARE HOMES

Children diagnosed as having "moderate, severe or profound
retardation’ are sent to social care homes. However, social care
homes are distant from the community and provide no education
and rehabilitation ftraining. Children with severe intellectual
disabilities are condemned to spend their entire time in bed. Thus
they are deprived of the right to education in social homes, including
development of personality, talents and mental and physical abilities
to their fullest potential, in addition to not learning to live in the
community independently. When they grow up, they are transferred
to social care homes for adults. But the social care homes for adults
provide neither rehabilitation training nor sufficient food and medical
care. There is a high death rate too. For instance, 22 residents died
in the same social care home in the coldest months of 2001.

ARBITRARY DETENTION IN PSYCHIATRIC HOSPITAL

Residents in psychiatric hospitals are often placed for compulsory
treatrment without the right of judicial review and this may constitute
arbitrary detention. Without adequate resources, the living
conditions in psychiatric hospitals are poor including unhygienic
and overcrowded rooms, no supply of hot water and insufficient
heating in winter. No rehabilitation and recreational training and
activities are provided except television. Moreover, the staff are
reported fo use restraint and seclusion in an excessive manner and
thus impairs the lIiberty and freedom of movement of the residents.

Amnesty International urges the Bulgarian Government to ensure
its mental health care system conforms with international human
rights standards so as to protect the rights of persons with
disabilities. The Government should strengthen public education
and stress that persons with mental disabilities enjoy the same
human rights as everyone.

Reference
Amnesty International. Builgania: Arbitrary defention and ili-treatment of people with mental
disabilities. October 2002,




INTERVIEW WITH
FERNANDO CHEUNG
CHIU-HUNG ON THE
RIGHTS OF PERSONS
WITH DISABILITIES
IN HONG KONG

Q/ Amnesty International Hong Kong
A/ Dr. Fernando Cheung Chiu-hung
(Legislative Councillor: Lecturer,

The Hong Kong Polytechnic University)

Why do you strive to fight for the rights of
persons with disabilities?

Because | have a daughter with a severe intellectual
disability. | am also a social worker, so | should make use of my
own position and advocate for the rights of persons with
disabilities.

Considering the Bridge of Rehabilitation
incident where a female resident with an
intellectual disability was alleged to have
been sexually assaulted, what are your
comments on the current protection of the
legal capacity of persons with disabilities
in Hong Kong?

With regard to the legal capacity of persons with disabilities,
the protection in Hong Kong still lags behind many other
countries. This is because the medical approach is still being
adopted and disabilities are considered as diseases which ought
to be treated. When some people's disabilities are so severe that
they cannot take care of themselves or handle their own affairs,
they are categorized as "mentally incapacitated persons”.

LEGAL RIGHTS OF MENTALLY INCAPACITATED PERSONS SHOULD BE
REVIEWED ON AN URGENT BASIS

In the Bridge of Rehabilitation incident, the identity of "mental
incapacitated persons® is both a protection and an exploitation.
Based on the principles of a fair trial and eguality before the law,
the authority used the same rule and required the mentally
incapacitated victim to be cross-examined by the defendant
counsel but that was disadvantageous for her. It is often difficult
for victims of sexual assault to recall the event, not to mention
those with intellectual disabilities. Is there a system which can
both unveil the truth and lessen the harm done to those victims
of sexual assault with intellectual disabilities? | am currently
studying international practices. For local protection, there was
a case in 1993 where a deaf and dumb girfl with an intellectual
disability was alleged to have been sexually assaulted. The
victim experienced an emotional breakdown whilst attending
the court and the judge stopped the trial in order to protect her.
The defendant was acquitted subsequently. In the following
year, the Department of Justice set up 17 measures assisting
mentally incapacitated persons to attend the court. 22 years
have passed and the measures should be reviewed.

MENTAL INCAPACITATION AND THE RIGHTS OF PERSONS WITH
DISABILITIES

With regard to the legal capacity of persons with disabilities,
there are also other issues which are worth discussing. For
example, if someone is a "mentally incapacitated person’, the
law will assume that he/she cannot give consent to sexual
intercourse; he/she cannot vote either. But is it true that he/she
really lacks such ability? |In addition, currently, if one wants to
become the guardian of a "mentally incapacitated” adult, he/she
must apply to the Guardianship Board according to the Mental
Health Ordinance. Yet, most successful applications only take
place where there are conflicts between family members. The
current system with regard to mental incapacitation contains
only a binary distinction between "yes' and "no®; there is
nothing in between, nor a "supported decision mode® as
advocated in the international community, i.e. providing
assistance such as explaining the situation to facilitate the
persons with disabilities to self-determination.
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The Convention on the Rights of
Persons with Disabilities recognizes the
equal right of all persons with disabilities
to live in the community. A self-help
organization of persons with intellectual
disabilities in Hong Kong advocates for
living in the community on their own. Do
you think the Government has taken any
measures to facilitate persons with
intellectual disabilities to manifest such a
right, instead of living in residential care
homes?

The Government has no plan about facilitating persons with
intellectual disabilities to live independently. Recently | visited
some residential care homes and a family member of a person
with a mental disability told me that the person had once
become better after receiving treatment and living in a halfway
house. He could even start to take care of himself. However,
there was a time limit for living in that halfway house and the
family members could not take care of him, so in the end he
could only live in private residential care homes. Unfortunately,
his situation then worsened and now he can no longer take care
of himself. If there is sufficient community support as well as
visiting home care services, that person can live satisfactorily in
the community. | have also come across a single mother of a
22-year-old autistic man with an intellectual disability living in
the Bridge of Rehabilitation Company's residential care home.
Since the mother has to go to work and cannot take care of the
son at home, she can only arrange for him to live in a residential
care home, If there are day activity centres and visiting home
care services such as bathing, feeding and temporary care,
persons with intellectual disabilities can then live with their
family members instead of living in residential care homes.

ITIS IN FACT NOT DIFFICULT TO ABANDON RESIDENTIAL CARE
(HOMES |

Foreign countries have been implementing de-institutionalization.
They chose not to build big residential care homes, but to
establish small group homes which can accommodate 6-8
people. Some organizations in Hong Kong have started to do
something similar but they do not receive attention or assistance
from the Government. Building such small group homes is in
fact not difficult, for example, the Government could allocate a
few flats in public housing estates to establish these homes and
set up support teams. In such a way, persons with disabilities
can live in the community independently.
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What is the situation of the right to
education of students with disabilities in
Hong Kong? Why did you introduce a
private hill on Special Education Needs?

Hong Kong is an economy-oriented society. Persons with
disabilities often experience low social status, or even are
considered as a burden. Education is just the same as it is
concerned with cost-effectiveness too. Students with intellectual
disabilities are especially discriminated against as it is perceived
that they cannot contribute to society. For example, the 3-3-4
New Senior Secondary Academic Structure sheds no light on
students with intellectual disabilities, as if they simply do not
exist. It also forbids students with intellectual disabilities over 18
years old from continuing their studies in the schools.

INTEGRATED EDUCATION HAS BECOME ISOLATED EDUCATION

The reason for the Government to actively advocate for
integrated education and arrange students with physical, visual,
hearing and speech disabilities and those with special learning
needs to study in mainstream schools, is simply out of concern
over cost-effectiveness. This is because the unit cost of a
student studying in special schools is 3 times of that of one
studying in mainstream schools. However, integrated education
has been introduced through a school-based approach. The
Education Bureau shifts the responsibility to the schoaols where
resources are already insufficient and teachers may not have
relevant training. This has made students with disabilities to
become further isolated.

ADVOCATING FOR LEGISLATION ON SPECIAL EDUCATION NEEDS

In fact, students with different disabilities have different needs in
curriculum, learning methods and assessments, etc. An
independent education plan has to be made together by
teachers, educational psychologists, parents and students.
Combined with the lack of a legal basis, the Government is not
willing to work on this aspect. Therefore, together with Dennis
Kwok, another Legislative Councillor, we made reference to the
law and policy adopted by the United Kingdom, the United
States and Taiwan, and introduced the private bill on Special
Education Needs during the last session of the Legislative
Council (LegCo). However, due to the constraints under article
74 of the Basic Law [1] (related to private bills made by
Legislative Councillors) as well as the fact that the session had
nearly come to an end, the private bill was not approved by the
President or tabled in the LegCo yet. In this session of the LegCo,
| will continue to introduce the Bill.




The Disability Discrimination Ordinance
has heen enacted for 20 years. Do you think
the Ordinance offers sufficient protection
to the rights of persons with disabilities?

The Disability Discrimination Ordinance (DDO) is rather
passive as it requires the victims to prove that they have been
discriminated against based on their disabilities. Yet, it is difficult
to provide such proof so it is hard to apply the DDO. Therefore,
reform is needed.

In addition, the Equal Opportunities Commission (EQC)
published a report in March earlier this year after completing the
public consultation on the Discrimination Law Review in 2014, It
was recommended that the Government should amend the DDO
so as to precisely stipulate a positive duty to provide reasonable
accommodation for persons with disabilities in all relevant fields
including employment, the provision of goods, services and
facilities, education and premises. If the relevant corporations
refuse to provide reasonable accommodation, this may
constitute  discrimination based on disabilities. [If this
amendment is done, the rights of persons with disabilities can be
better protected. Nevertheless, the Government may not take
the advice of the EOC, so it has to be further advocated.

Annotation

[1] Article 74 of the Basic Law stipulates that "Members of the Legislative Council of the Hong
Kang Special Administrative Region may introduce bills in accordance with the provisions of
this Law and legal procedures. Bills which do not relate to public expenditure or political
structure or the operation of the government may be introduced individually or jointly by
members of the Council. The written consent of the Chief Executive shall be required before
bills relating to government policies are introduced’.
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# LET US WATCH

HUMAN RIGHTS |
DOCUMENTARIES
TOGETHER!

With the support of the Human Commons, an organization that endeavours to
assist information accessibility, we offered audio description, sign interpretation
and accessible captions in Chinese during our Human Rights Documentary Film
Festival. This facilitated our friends with disabilities to enjoy the documentaries.

SUZANNE / Person with visual disability

| was amazed after watching Frame by Frame with the assistance of
the Human Commons. In the past, | felt like | had missed lots of
things. | either watch films at a cinema screening entirely reserved
by the non-governmental organization (NGO) for persons with visual
disabilities or at the hall of the said NGO. | seldom get a chance to
watch a film with persons without disabilities. Most of the films the
NGO chose are popular and commercial. | have limited opportunity
to access to non-mainstream films. But in this Film Festival, | had a
chance to watch non-mainstream human rights documentaries with
persons without disability.

ANTHONY / Person with hearing disability

Thanks to the Human Commons for relaying information about AMNESTY
Amnesty International Hong Kong Human Rights Documentary Film INTERNANL

Festival to me. | watched Hooligan Sparrow. Accessible captions in
Chinese were available which indicated the sound effects such as
the sound of wind. It thus facilitated my understanding of the
documentary. However, | found it difficult to understand some of the
concepts and buzzwords. | hope that providing accessible captions
in film screenings can become a more common practice. In addition
to accessible captions, sign language interpretation is important for
persons with hearing disabilities and with a lower education level.

FRANCES / Person with hearing disability

| watched Frame by Frame and Cartoonists: Foot Soldiers of
Democracy. The documentaries were real-life stories and
meaningful. | also got a chance to learn about the issues | rarely
have access to. Apart from accessible captions in Chinese, it will
help us in understanding the issues better, if time for asking
questions through a sign language interpreter is provided.
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THANK YOU FROM PHYOE PHYOE AUNG

Phyoe Phyoe Aung, a student activist in Myanmar, wrote a letter to express her gratitude to all
our members and supporters who took action during Write for Rights 2015,

"Thank you very much each and every one of you. Not just for
campaigning for my release, and the release of other prisoners,
but for helping to keep our hope and our beliefs alive. | hope
that together we will continue our struggle until our shared
dream for human rights and justice for all comes true."

Read her full letter at hitp:/lamst.hk/ppagdnews

To join Write for Rights 2016 actions, please visit

http://w4r.amnesty.org.hk

DR CONGO: YOUTH ACTIVIST LEADERS
RELEASED ON BAIL

Fred Bauma and Yves Makwambala, youth activisis and prisoners of conscience, were
released on bail on 29 August. Their release followed a meeting between the President of the
Democratic Republic of Congo and a delegation from the LUCHA youth movement. Last year,
the 2 activists were arrested after monitoring human rights violations during protests against
electoral delays.

Although Fred and Yves are released on bail, they still have to stand trial for other political
charges and may risk the death penalty. We therefore need to continue campaigning to ask
the authorities to drop all charges against them. Stay tuned for our latest Urgent Action appeal.
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THIS IS YOUR PAGE:
MICHELE CHUNG

Why do you cooperate
with Amnest
International?

| have known Amnesty International very well for a long time because |
have been active in the women's and democracy movements. In 2014,
| was the sign language interpreter for a post-screening sharing of
Amnesty International Hong Kong Human Rights Documentary Film
Festival. This year, the Human Commons, of which | am the
co-founder, provided more comprehensive accessibility services for the
Film Festival, including audio description for persons with visual
disabilities as well as accessible captions and sign language
interpretation for persons with hearing disabilities.

Have you chanﬁed your
views towards Amnesty
International after the
Film Festival?

Amnesty International sounded rigid to me as it seemed to tackle
distant issues such as prisoners of conscience. But after participating
in the Film Festivals, | found that Amnesty International's work can be
closely related to daily life, as long as we link human rights issues to
daily life in an interesting way.

(NAME
MICHELE CHUNG

OCCUPATION
THE GO-FOUNDER OF THE

HUMAN COMMONS
YEARS WITH US
MANY YEARS

What are the difficulties
in promoting human
rights in the community
for persons with
disabilities?

The Government has adopted a social welfare approach instead of
a rights-based approach. Persons with disabilities have to prioritize
basic needs before considering their rights when they are lacking
access to education, employment opportunities and social
mobility. Social welfare organizations need to prioritize welfare too.
However, every person should know his/her basic rights and check
if he/she has options and the freedom to choose.

How would you _
encourage persons with
disahilities to stand up
for human rights?

In accordance with article 9 of the United Nations Convention on the
Rights of Persons with Disabilities, the Government should ensure
unhindered access to information by persons with disabilities. Hence,
the Human Commons aims at removing the obstacles by providing
accessibility services in order to facilitate their ability to advocate.
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ADHERE TO RIGHTEOUSNESS —
20 YEARS OF HUMAN RIGHTS
PRESS AWARDS

The Human Rights Press Awards, founded by the Foreign
Correspondents' Club Hong Kong, the Hong Kong Journalists
Association and Amnesty International Hong Kong, was first held in
1996. It was the year before the 1997 handover when people were
anxious about human rights in Hong Kong. After 20 years, what has
changed in the human rights situation in Hong Kong?

MNow for the 20th anniversary of the awards, Amnesty International
Hong Kong has published the book Adhere to Righteousness — 20
Years of Human Rights Press Awards. The book compiles a selected
number of winning entries as well as an account of the implementation
of international human rights treaties in Hong Kong. It aims at giving
readers a deeper understanding of the changes in the human rights
situation in Hong Kong, ranging from freedom of expression, economic
rights, gender equality, ethnic minorities, the rights of the child to the
rights of persons with disabilities.

Read the book online

amst.hk/hrpa20

THE 6TH HUMAN RIGHTS
DOCUMENTARY FILM FESTIVAL +
COMMUNITY SCREENING

Human rights is not just about conventions, but also our daily lives.
This is the &th year for Amnesty International Hong Kong to
organize the Human Rights Documentary Film Festival, in order to
provide the audience with a glimpse of human rights situations
around the world through documentary films. This year, with the
theme "Arts and Human Rights", 11 films were selected to show
how people fight for human rights and freedom through arts in
places where freedom of expression is repressed. There were also
films about violence against women, refugees and the death
penalty.

As the right to learn about human rights should not be limited to
one's wealth, 13 free community screenings were held with
various community partners in addition to 15 paid screenings as in
previous practice. This does not only provide more opportunities
for people to learn about human rights, it also provides a chance
for audiences to have a better understanding of the community.
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Defending freedom of expression
through art
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Art Exhibition / Auction / Performance / Education Programme

16-26.2.2017

KONG Art Space

#B55 Website
http//camivalamnesty.org.hk

Facehook

www.facebook.com/Art4AmnestyHK
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